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TPAAULIT KOMHOIO CYAA0MMHCTBA B YKPAIHI

Serdiuk N. A. Traditions of community proceedings in Ukraine.

Appeals of historians of law to the study of the past have been justified and useful as awareness
of the achievements and failures allows to protect the progress and not repeat the mistakes of
the past. Community court as a social phenomenon requires deep historical research, philo-
sophical reflection and consistent legal interpretation. The historical experience of the exis-
tence of the Community proceedings indicates that there was a real justice mechanism, which

effectively solved the conflict.

Community court — is one of the main types of community court. Community, as the most com-
plete form of expression of the popular will, power and prestige as the authority was a gath-
ering of local residents for investigation and trial. The people had guaranteed the public calm

and compliance with their rights and functions and had performed the judiciary of the people.

Competence of Community Court extended to all vesidents of a territory, which were equal at
the meeting.

Community did not allow any restriction and considered almost all cases, without separation

on criminal and civil cases. When it was at full strength (sometimes 100 people or more), from

this part of the Community court by the community or by the plaintiff and defendant respect-
able persons were elected to act as judges. As the crime was understood in terms of damage to
the owner, but not to the state or society, the injured (victim) or his family searched and chased
criminals, convened the assembly and even a direct effect on the trial on the case. Thus, the
role of the injured (victim) in the process was active even in criminal cases.

The idea of Community court required the presence in it of all citizens of the area. Custom

regarding the presence of all neighbors required not only assistance to be offended, all the
neighbors were informed about what was going on it; also it clarified wheather anyone could
provide information about the perpetrators of the crime who had not been disclosed. 1o take

into consideration that the election of the judges in the community for a possibility to carry
out their task and maintain an order in it, these judges could be equated to modern Collegium

of Judges.

However; the principle of equality was not respected, because in some cases offended and ac-

cused put forward unequal number of judges. The number of judges has not been clearly de-

fined, sometimes it depended on the number of villages that participated in the Community or
the will of the concerned parties. Composition of the Community was responsible to the so-

cial status of judges. Nevertheless, regardless of the principle of electing judges, they acted
as arbitrators whose mission was to decide the case to the request of the parties and to rec-

oncile them.

Community judges were not always elected, Community could judge without them. Even with

the election of judges the role of the community was not declining, and it had a practical part
in the proceedings, in making judgments and their execution. Community court was not a per-

manent institution to which one could come with his complaint. It was a court, which had
some authority, acting on behalf of the citizens and called upon them only if necessary. If the
aggrieved was not a local person, the community could not draw attention to his call of gath-

ering together. Thus, he asked for help from the government, and the government with its
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authority by supporting the request of the offended, called the Community by sending a letter
to the outlying villuges.

Convening the community was the vesponsibility of a person on whom ground the crime was
committed. Uniting (veconciling) was possible on different stages of each process and under
certain conditions. For reconciliation a victim got a compensation which was different. Rec-
onciliation definitively canceled the case and invalidated the victim to apply to any other
court with this case.

At that ime, legislative acts that were published, in their form were recollections of customary
law, these records contained general rules for the customs in different areas. In each area they
were its own specific customs applied by the courts. To make an example of that phenomenon,
we can admit so-called Community courts in Ukraine, which received legislative confirmation
and in practice applied rules of customary law of the specific areas which continued their ex-
istence almost to the XVIII century.

Key words: community court, community judges, community proceeding, competences
of community court, community traditions, community right and reconciliation.

Baxxnusumu mieperyMoBaMU CTAHOBIEHHS B YKpalHi
JEMOKPATUYHOI, coulanbHOI Ta NpaBoOBOI EPKABU € 3a-
Oe3nedyeHHd €()eKTUBHOTO 3aXMCTy MpaB JAIOAMHU 1 IPoO-
Ma/IslHMHA B mpoliecl 341HCHEHHS npaBoCy1/is, YTBEp-
JIKeHHS 00’ €KTMBHOCTI, 3aKOHHOCTI Ta CIPaBEITUBOCTI.
3BEpHEHHs ICTOPUKIB NpaBa /10 BUBYEHHS JOCBILY Mu-
HYIIOTO € BUMPABAAHUM 1 KOPUCHUM, OCKITBKU YCBITOM-
AeHHs Han0aHb 1 NPOpaxyHKIB A03Bossie Oepertu A0-
CATHEHHS 1 HE TOBTOPIOBATH MOMUIOK MUHYIOTO. Tak,
KOMHUHU Ccy/1 K colllanbue sBuile norpedye muboxoro ic-

cepﬂ"_"‘ TOPUYHOTO JOCAIKEHHS, (II0COPCHKOIO OCMUCIEHHS
Hatania ApkapjigHa, Ta L1NICHOrO MPAaBOBOro TymadeHHs. [cTopuyunuii 10cBig
KaHAUAAT I0PUANHHIX ICHYBaHHS KOTHOTO CYIOYMHCTBA CBIYUTH TPO HAsB-
Hayk, HICTb PEANbHOIO MEXaHi3My NpaBocyais, ske e)eKTUBHO
AoueHT kadenpun S ) )

NPAaRA IOPUANIHOO po3B’s3yBano koHGIIKT. ToMy Ha CHOTOMHI BUHUKAE Ha-
akynsTety raabua norpeba B 10CAIHKeHHI BUTOKIB PO3BUTKY Tpa-
oGl IR T e TN KOITHOTO CYITOYMHCTBA B YKpaiHi, poli BUGOPHOTO

HaJILHOrO JIIHIBICTHY-

HOTO yHiBEPCUTETY Ha4dana B MO0 CTAHOB/ACHHI, AKE CTAJ10 OJHMUM 13 HAUBAXK-

AUBIIKX JDKEepen (GOPMYBaHHA SK CYMDKHOIO IHCTUTYTY
CY/1OBOI CUCTEMU Cy4aCHOT JIepKABU.

bararo npoBiIHUX YYEHUX, JOCALDKYIOUM 110 Ipob-
Aemy, AlfAM O/HIET JIyMKH, O BUBYEHHS KOIIHOIO
CYIY VCKIIATHEHO PO3IOPOIICHICTIO (DaKTUYHOTO MaTepi-
any. Cepen nux H. Jlonmarosa, M. Isaniues, C. Kosansoga,
M. Kpymanenko, P. Jlamenko, ®. Jleontosuy, II. My3n-
uenko, O. Coxkanbebka, 1. Uepkachkuit.

http://applaw knu.ua/index php/arkhiv-nomeriv/2-12-2015 171


http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-12-2015

ICTOPIA BITUN3HAHOI'O ITPABA

Cyn xomm — e OfMH 3 OCHOBHHX
BUAIB cyay obmwan. Koma, sx Haiino-
BHIA (opMa BHpPaXKEHHS HAPOTHOI
BOJI, BNaAM Ta aBTOPUTETY, K OpraH
Biasin, Gymna 316paHHAM MICIEBHX KUTe-
JB JUTA POBE/IGHHS CICTBA Ta CYIY.
VY mepgicHil (opmi 1 HapomHi 360pH
Oymu cxoxakoro tmemMei [1, ¢. 53], naii-
OLmbII 1TOBHA (popMa HAPOIHOI YYacTi B
Cyal — 1€ CYA 3araibHOHApoaHui. Sk 3a-
3Ha9a€eThCS B JInTOBCEKOMY cTaryTi 1588
p. (po3n. 14, apt. 9), «Ha Pycu u unne,
I71€ 37JaBHA KOIbI OBIBAJTH, KOTIB COMpaHbl
1 OTIIPAaBOBAHBI OBITH MAlOTb, KO CA Ha
Pycu 3ax0BBIBAJIO M 3aX0BYESTHY.

VY 3i6paHHAX TOBHONPABHUX TIpo-
MaJISH JUTS TIPOBE/ICHHS CYY CIUTBHUM
Oyno Te, 10 KOH(QIIKTH BUpIITYBaIHCS
cTapifmHamMy, OOpaHUMH T'POMaJIOI0
911 CTOPOHAMM, Kl ManM 3arajbHy Ha-
3BY «IOOpBIXB TOfel» 1, AK 3a3Havae
®©. JleontoBnu, Oynu «BeMIATENAMH
mpasa» [2, ¢. 73]. Bouu Oynu romnos-
HUMU 0co0aMu, SKILO MOBa Huia mpo
HaposHI 3BMYal, — Y CyAl, YIPaBIiHHI Ta
IHIMX cdepax I'pPOMaJCHKOTO Ta IpH-
BATHOTO KWTTA. | poMann BiApsypKamyn
«1obpnx Imonei» AK CBOIX TIpecTaB-
HUKIB Ha HapoxHi 36opu. Bouum Gpamu
y4YacTh B yCIX 38MCBKUX CIIPaBax, 0Co-
O6muBo Komm HeoOximHuM Oymo 3Ha-
HHS MICIIEBUX 3BUYAIB, 33 SKUMU BUpi-
HIyBanucs aJMIHICTPaTHBHI Ta CYIOBI
cnpasu. Oco0nMBO BU3HAYANLHOIO Oyna
pons 3HABIIB IpaBa B cepl CyIoumH-
CTBA, OCKIJIBKM B JIaBHI YacH BCe IPyH-
TyBajlocst Ha 3BuYasx [3, cc. 30, 175].
Tomy TOMOBHMUMHM mif9aMH TYT IIpH-
ponno Oynu «BEMIATEN» 3BUYAEBOTO
npaBa (@ 3a TEKCTOM JIaBHIX ITaM STOK —
«CTEpeYN ITIpaBIy»), SIKE 3aCTOCOBYBA-
Jocs B cyoBii nmpakTuui [4, c. 41; 6]. Ha
Cyal BOHM Oymu «JI0OpUME MyKaMu»,

oOpanuMu rpomMazaMu abo CTOPOHAMU
1 BUKOPHUCTOBYBAJNMCS B 3aHYEHHI CyJI-
TB «POTHBIXBY, «3aKIETBEHHBIXBY ab0
«TIOPOTB», «HOPOTHUKOBBY», TAKOK
«rpereit» [2, cc. 75, 78]. Taxi «mobpi
TOMI YMHUIN CY7 SIK CAMOCTIHHI Cyi
(«TIOpPOTHHKW», «TPETi»), Vv CKIaAl Biva
(Ha TOpry) abo pazoM i3 KHI3EM.

Axtn xomHHX cyniB XVI cr. cBin-
9aTh MPO JaBHIO (OPMY TPOMAJICHKOTO
CYIY, V HHUX 3raJyeThcs YAMANo CTa-
pOBMHHUX 3BUYAiB. Y mel mepion cy-
70B1 OopraHu He Oyny BiAAiNeHi Big aa-
MIHICTpaTHBHUX, X04a BUHATKOM OyiH,
SK 3a3HAYAIOTH 7€AKlI aBTOpH, JIMIIEe
KOITHI Ta HOmo0oBHI cyau [5]. V mux
aKTaX HEOJHOPa30BO TOBOPUTHCA MPO
TUX CTOPOHHIX «IOOPUXB JONEXEY, SKi
OYIT! IPUCYTHI B CY/Ii: «MBI U 3B JTIOIMH
CTOPOHHBIMH, BOJUTE 3BLIYAIO JIABHOTO,
cTanmy Ha komy» [6, ¢. 19] — ocs nosomi
3BUYaiiHa ¢opmyna, sika MOCTIHO 3y-
CTpIUaeThCA B [IUX aKTaxX 1 3aBK/1H ITOCH-
TaeThCs Ha CTapoAaBHilt 3smuait. Hapon
CaM CTEKMB 3a TPOMAJICHKUM CIIOKOEM
1 332 JJOTPUMAHHSIM CBOTO TIpaBa Ta ca-
MOCTI{{HO 3/IIHICHIOBAB HAPOAHY CYAOBY
BIIAY.

Kommerenuis komHoro cyay To-
MIMpIoBaiacd Ha BCIX MEIIKAHINB IeB-
HO{ TepuTopii, HA BCIX «CIYACYHBIXBY,
«TIOTPAHIYHBIXE» CYCLIIB, KI O6yIH piB-
HUMH Ha 360pax (uB. JInToBChKNMiT CTA-
TyT 1529 p., po3za. X, apt. 25). Llent-
poM oxommili Oyno Micle 370YWHY, a
PO3MIpH OKONMUIII BU3HAYATMCS BaKITH-
BicTio cripaBy. Tak, JlutoBchkmit craryT
BU3HAYae, 10 TIpX 3Hal/IeHH] Tpyna He-
BITOMOTO YOJIOBIKA «KOIId MAaeTh OBITH
YHEeHa, B OKON Ha JIBe MMJIM JIOMM Ha
Hee B3bIBa10YbD» (UB. JInTOBCHKMIT CTa-
TyT 1566 po3n. X1, apt. 31; JIutoBCHKMIA
craryT 1588 posa. X1, apt. 26); 3 npu-
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BOZLy KPaniKKW «BCH B TOI OKOJHIGI B
OKOIl Ha MHJTIO CO BCHX HYETBIPEX CTOPOH
MalOTb... Ha Komy cxoxurces» (nuB. Jln-
ToBChKUii cTatyT 1588 pozn. X1V, apt. 9).

I. Yepracskuif y cBolil mpami mpo
KONIHI cyau B Ykpaini Ta bimopyci nHa
OCHOBI JpKEpen 3a3Havac, 1o «3TiTHO 3
KOITHAM TIpaBoM 30Mpajii rpoMaJIChKNIit
CY/I 3arpaHNYHHH «y KOO /1Bl i 9OTHpH
MU, He3BaKA0YM Ha mpumuc Jluros-
CBKOTO CTaTyTy MIONO BHIA/KIB, KOIH
Tpeba CKIMKAaTH KONy B OKIT B OMHY
MHUITEO ¥ ko B JBi» [7, ¢. 234-235].
Y xomHoMy Tiponeci 6Opamm ydacTh
TINBKH «3aIIHBIE JTIOMID (TTOBAKHI, TIAHO-
BaHI 0CO0M), «BEpHI TOMHBIE» «10OpHIE
MYXKI», TOMY KOlla Ha3WBajacs «cBf-
TOIOY, @ PIIISHHS — «CBEHTOOIMBEIMB»
(6marouectuBbIM). JInTOBCHKHMIT cTaTyT
nifimae cyny KONM JIWIIE NPHKOPIOHHI
cropu, BOUBCTBO «3ai3kO1» JIIONWHY,
«TOTPaBY» Ta TOCHIKEHHS KPaJlKK{
3a ciijjoM. AJe Kolla He MNpHITycKaia
nux oOMeKeHb 1 posIisiana Maiike
BCl CIpaBM, He MOMUIAIOYMM IX Ha KpH-
MiHanbHI Ta nmBLTEHI. Konm BoHa 36m-
pamacs B moBHOMy ckmaai (inomi 100 1
Oimpie 0ci6), 13 UBOr0 CKIamy KOOI
abo mosmBaveM 1 BiAmoBimaueMm obupa-
TS TTOBAXKHI ocobu, AKI BUCTYIAIH B
poIi cyamaiB.

OcCkinbKM  37MOYMH  CHIpHUiiMaBcs 3
TOYKM 30py 3amOMisSHHS 30MTKIB Biac-
HUKY, a He JIepKaBl 9M CyCIUTBCTBY, TO
moTeprinuit abo Horo poxnyi NIyKamn
i epeciyBamy 3MOYMHINB, CKIMKAIH
KOMY | HaBITh G€3M0CEPETHBO BINTHBAIIH
Ha CylOBMH Tpolec y CBOIil crpasi.
OTke, poNbp TOTEPIITOro B Tporeci
Oyna aKTUBHOIO HAaBITh Y KPUMIHANBHNX
CrpaBax.

Cama ijiess TPOMaJICHKOTO CY/Iy BUMa-
raja MpUCYTHOCTI Ha HHOMY BCIX Miclle-

BUX rpoMasigH. lle Gyno HeoOxinHO ams
TOTO, 100 KOKEH MIT TOKJIACTH CBOIX 3y-
CHJIb 1 3HAHB JUTS IIBU/IKOTO BUPIMISHHS
1i€i crpaBy, a B pasi motpebu — HasaTH
BIZIOMOCTI TIpO Te, 3apajau 4oro 36upa-
€ThCs 111 Kora. Hanpukias, Ha xori, sika
BinGymacst 17 wepBus 1582 p., «crapmi
1 BCl KOIUISIHU TIepBe YYMHUIN OOMOBY,
BOJTYT 0OWYaro i mpasa KOIHOTO, ITH-
TAr0YM MEXH cobO0I0 cTapensb CTapld,
91 BKE €A 30 BCIX CiN crapii i3 minga-
HUMU TaHIB CBOIX BHHUIIIU?» [8, c. 20,
52, 63, 71, 95-109, 139, 180, 199, 202,
213,252,367, 433]. Ha ue crapiitmmunn
3 PI3HUX BOJIOCTEH 1MOYAIN IIPOTONOITY-
BATH, XTO, 3 SKOT BOJNOCTI, 3 KUM IIpHii-
moB. Y JeAKUX BHUIAJKAX BHMArajiocs
HaBITh HaJATH CIVCOK «IIITAHUX TOTO
cema» [8, c. 271], sk y cnpaBi MOGHTTH
kynuiB [lmoiina Ta Momrka Mamaudis,
B SIKOMY Oy710 3a3Ha4eHo 33 oco0u.

3BUyaif 0710 MPUCYTHOCTI BCiX cyci-
JiB BUMaras He JINIIe JOTIOMOTH CKpHB-
TKEHOMY, a i Toro, o6 ycix cyciais 6ymo
TIOBI/IOMJIEHO TIPO Te, 10 Ha KoM YIHHS-
€ThCS; 3’ICOBYBAJIOCS TAKOXK, UM MOXKE
XT0-HeOy/Ib Ha/laTH BimoMocTi mpo ocib,
SIKI CKOINM 3ITOYHMH 1 BYACHO He Gynn BU-
KpuTi. BUXO/19M 3 TAKNX IHTEpeEciB cyci-
7B, KOTIa MOTJIA BIJIKIIACTH CY/L HaJI 3710~
YUHIIEM, KONMW HEe BCI CYCLAN 3’ ABHUIINCH
Ha xomy. /1A momermieHHs cyBOpol BH-
MOT'M KOITHOTO TIpaBa 1010 000B’A3K0BOT
MPUCYTHOCTI KOXKHOTO I'pPOMa/ITHIHA 3a-
CTOCOBYBAIOCS 3ACTYITHUIITBO Y TIpesi-
craBHUNTBO [7, ¢. 128-133].

I. Yepxacbknil, TOCTLIKYIOUM KOITHI
CYIM Ha OCHOBI /DKepel, BU3HAYMB Je-
KITbKa BB Takoro 3acTYITHHIITBA: T10
KpPOBI (KON 3aCTyTaN POIMY1 OIMH Of-
Horo, GaTbkW miTel 1 HaBmaku, Opartw
OpartiB Ta cecTep 1 HaBIAKM);, YOMOBIK
3aCTYIIaB Ha KOII JIPY’KAHY | HaBIaKW;
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Hell IHCTUTYT IOMIMPIOBABCA Ha JIOMO-
9aaIiB, ce6TO CIyT, HAMUTIB] yCHOrO
JIOMY 1 HaBiTh KiTbKOMA JIFOIBMHU BCHOTO
cema [8, c. 62, 63, 68, 78, 87, 89, 91,
147, 167, 213, 217, 226, 227, 230, 245,
287, 325, 346, 367, 429; 9, c. 91; 246,
¢. 34]. Ane xoma He crpuiiMana Macus-
HOTo TpencTaBHHNTBA. To6TO BOHA BH-
Maraja ITOsICHEeHb NMPWYMH BIJICYTHOCTI
HeNpUCyTHIX ocib 1 Toro, mo6 ocobwy,
AKI 3acTyINaloTh, OyIM NepeKkoHaHl B
TOMY, IO BOHM 3MOKYTh HaJaTH KoII
HEOOXIMHI TSl CYI0UMHCTBA BiTOMOCTI.

Konnuku Ha3uBammcs KOMHAMH Cy/I-
JSIMH, IO ITTBEP/IKYETHCA TPEe/ICTaB-
HUKaMH KOIIN: «MH BCl, Cy/UIl KOIHI, KO-
TOpUX Hac Ouno o mymyTtopacta...» [10;
11, ¢. 96, 244]. I sxmmo ropoputy 0po 00-
PaHHs Ha KO CYAMIB A7 3a6e3MeueHHs
MOKJIMBOCTI BHKOHYBATH KOIIOIO CBOE
3aB/AHHA 1 MITPUMYBATH IEBHUR Taj
Ha Hilf, TO TAKUX CYAMIB MOXHa Oyno 6
TPUPIBHATH 70 cy9acHOi komerii. [Homi
KOIHAX CY/IIB 00Mpany 3a IPUHITUIIOM
€THANTEHOTO (TPEeTeiichKOr0) Cyay, TO6TO
CKPUB/KEHUIT BUCYBAB CY/IJIIB 31 CBOTO
OOKY, a BUHHHI — BiJT CBOTO IMEHI, ITaH —
31 cBOTO GOKY.

IlpoTe npuHIINT piBHOCTI HE TOTPH-
MYBaBcs, 00 B IeAKNX BUIAIKaX CKPUB-
JOKeHuil 1 BUHHUY BUCTABIISLIM HEOIHA-
KOBY KIUTBKICTH cyamiB. [Hkomm omHa
CTOpOHA HE BHCTABIANA CBOIX CY/UIIB,
OCKINIBKM 1X He Maila, y TakoMy pasi
BOHA MOTJIA 3BEPHYTUCS 10 CYAMIB iH-
1101 CTOPOHU 3 IPOXaHHAM IX 3HailTH [§,
c. 141, 173]. Anme He3aneXHO BiJ IpUH-
Iy oOpaHHA CY//IiB BOHM BUKOHYBAJIH
(yHKIIT TpeTefChKNX, 3aB/IaHHIM SKHX
Oyno BUPINIMTH CHpaBy Ha TNPOXaHHA
CTOpIH Ta IX IPUMHUPUTH.

Cynni na xomi o0upamucs He 3a-
BKIM, KOTIa MOTJIA CyAnTH 1 6e3 Hux.

Hagits 3a o6paHHs CynmiB poiib KOIH
He 3MeHIyBajacs, 1 BoHa Opaya mpak-
THYHY Y4YacTh Y CY/IOYMHCTBI, B yXBa-
JICHHI BUPOKIB Ta 1X BukoHauHi. CyaiB
MorIa o0paru cama koma ab0 CKpHB-
JOKEHUH 3a T1 1o3BonoM, abo oOuaBI 3a-
nikasieHi croponu. llpnHnnm obpanHsa
YiTKO He 3aKpilumoBaBcs, 1 3a3BHYail
e obpanmsa BimOyBamocs 3a MPUHIIN-
TIOM €/IHAJIBHOTO (TpeTeiichKOTo) CYAY.
Sk GaunmMo, KOTTHU Cyn — I CIIeliab-
HUI IHCTHTYT CY//IIB Y cCaMOMy ITpolieci
floro (popMyBaHHS, KM Ha TOIl yac e
He HaOyB NeBHUX (GopM 1 cTaiil.
IloBHe nmOTpHUMaHHSA TPUHIMITY €71-
HAJILHOTO Cy/1y O3Ha4aso He TUTbKM 00-
PaHHS CYIIB BiJ KOMXKHOT 3alliKaBIeHOI
CTOPOHH, a f TIOTIePEe/IHIO 3r0/Ty BUKOHY-
BAaTM BUPOK IMX cyaiB. Kpim Toro o6-
paHNM CyI/IsIM He BijytaBayacs BCs ITOB-
HICTIO CIpaBa, 1 Koma Ipu IBOMY He 3a-
mmanacsi OaiyKor /0 BCHOTO IIPO-
necy. Pa3oM i3 BHCYHYTUMH CYIISMU
BCA KOMA yxBamoBana BHUpok. Tak, 5
Oepesznus 1625 p. v cnpasi npo obikpa-
neHHst ckap6usa Mapymii [laBnosudiBHm
Muxaiinosoi I'ynmeBn4oBoi ciyra i Ta
mssxetnuit mad umon IlaHgaBChKUIA,
«3i0paBmy mmogelt 1 MyxiB 00UHMX»,
posrsHyH crpasy 1 «lIpo To Thle My-
JKOBE, TaKb UY>KOCENBIILI, TPOMaia BCA
TBepapIHCKAs, SIKO W MHBIINE TIPHATEIH
©e MIJIOCTH TaHee | 'ymesedoBoe...» BU-
Hecmu Bupok HOpiei Ilocamsmro «Ha
ropno, Boanyr npasa» [9, c. 142]. Tyt
Oy7m0 BUCYHYTO ITUSTBOX CYAIIB-CENSH
1 OIHOTO NIUTAXTHYA, SKI CIyXajy ITosic-
HEHHS 1 313HaHHs BUHHOTO IIPY BCill Tpo-
MaJIi; BUPOK BHHECIH He TLNBKM 0o0paHi
cynni, a # yca rpomMana. B inmomy pasi
Oymu obpani He mumie cymal, a # iHmi
KOITHWKY, fKi Opaii y4acTh y po3rimsiii
CIIpaBy Ta BUKOHAHHI BUPOKY [8, . 145].
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lomo kimbKOCTI CYAMIB, TO BOHA
Oyma pi3HOIO, 3a3BUYAA Big TPHOX 70
HABITb JABAALATH YOTUPHOX 1 OGinmbire
[8, c. 72, 132, 141, 302, 256, 273, 299,
304, 329, 340, 433; 9, ¢. 142]. Kinb-
KicTb cy/yiiB He Gyna 4iTKO BU3HAUYEHa,
1HOZ1 BOHA 3aieskana BiJ KIIBKOCTI CIII,
mo 6pam yJacTh y Kori, abo Bim Bomi
3alikaBNeHnX cTopiH. CKagy KoIH
BIMOBIAB COWIaNBbHUI CTAaH CYIMIB.
Cyanamn Ha Komax obupany MykKiB-ce-
TISTH, TUIIXTY, CHUTBHO CEJISTH 1 HIISXTY,
CHIJIBHO NIIAXTY | MIIIAH, CHUILHO Mi-
IaH, NULIXTy 1 cemsH [8, ¢. 72, 132, 141,
256, 273, 299, 301, 304, 329, 394, 396,
433;9,c. 142].

Kpim 3BHUaitHIX BUMOT, IO CTaBU-
TUCS 10 KOMHUX CYIIIB, — OYTH IOIBMU
n00pUMHU Ta BIpU TiITHUMU, — BUMara-
JOCs TaKK 3HAHHA KOIHOIO TMpaBma,
OCKINBKM JIMIIE 1€ BUPI3HAIO IX Bif
3BUYAHMX KOMHUKIB 1 Gymo rapanTiero
TOTO, IO CIIpaBy Gy/e BUPIIIEHO 3a KO-
HuUMU 3BUYaaMu [8, c¢. 396]. Ile 3HaHHA
KOITHOTO TIpaBa IPUXOMWIO JIUINE 3 Ha-
com. Ti, xTo 9gacrime GyBaB Ha Komax,
MaB MOXIMBICTH BUBYMTH 1€ IIPaBo.
Sk mpaBuyo, e Oynu CTapimi 3a BIKOM
TOMY, IKUX 0OUPaTi KOIHUMY CYAISIMI
1 AKI BENM CHpPaBM HA TPOMAICEKOMY
cyai. B omHomy Bumanky Gesmocepen-
HBO HE BKAa3yeThCS PO 0OpaHHs CY/IIB,
aJie 3a3HaYacTHCS, O «CTAPIT KOITHUKA
CymU KOTIHI 00BOJIANH, O 10 KOMY #me»
(8, c. 246].

3a3Buvail poIs BO3HOTO HAa IpoMa-
cpKOMy cyai Gyma Baroma, 1 BiH HE MIir
CTaT! KOITHUKOM a0 KOITHUM CYIIEIO,
OCKITBKI BO3HUI 3aMIPONIyBaBCs Ha CYI
OQIUifHUM CBITKOM YCBOTO, IO if-
TOCs i Yac po3mLIMY CIIPAaBU Ha KO,
it ycporo, 10 GyNo BaXITUBUM /TSI CTO-
poHH, ska Horo 3anpocmna. Tyt MoxkHa

MIOTOANUTHCS 3 AyMKOIO I JleMueHKa, mo
«cBOIMM (YHKIISIMH BO3HWII 31 cTOpO-
HOI0 106puX Jrofell Ha KONl BHCTYINAE
IiTKOM y Tiit pomi, fKa Hajexara iwm,
K CyIHUM MYXKaM... sIK CYAJi, BO3HMH
3 CTOPOHOIO T0OpHX Jrosieit 6epyTh AK-
HaWiANBHINTY yYacTh Y BCIX akTax KoII-
HOTO TIpolniecy... Bonu %k cynars, Bupi-
IIYIOTH CTPaBy 1 BUAAIOTH BUPOK» [12,
¢. 27]. Orxe, BO3HUI BUKOHYBaB pi3Hi
JOPYYEHHs KOITH, fKI MONATAIN HacaM-
nepen y QikcyBaHHI Y1 KOHCTATYBaHHI
TMO/Ii#A, 110 BijIirpaBajio BaXkIUBY POIb Y
3M1CHEHH] TPOMACHKOTO CYIy, aje Ta-
KUX TTOBHOBAKEHB MII' HaJIaTH BOZHOMY
TITBKA caM IPOMAICBKHIA Cyl, 06paBIIn
foro cynzero [8, c. 302; 25, c. 54].

[Ilonpasna, xonHuit cyn OyB HE NO-
CTIfHO  JIlI0Y0I0  YCTAHOBOIO, KY/IH
MOJKHA OYI0 IPUHTH 31 CBOEIO CKapToI0.
Lle GyB cyn, skuii He MaB OyAB-SIKOTO OP-
ramy, o JAiS98 B HOTO IMEHI, 1 CKITMKAB
TPOMaISH TUTBKH B pa3i HeoOXigHOCTI.
Konnmit cyn ckiamkaBcs AN KOSKHOTO
okpemoro Bumanky, ad hoc. Inimia-
THBa CKIVKAHHS KOIIHOTO CYy/ly Haie-
JKaja TOMY, KoMy Ie Oyno moTpibHO.
OcCKinTbKY 3a4inanycs iHTepecH CKpUB-
JDKEHOTO, TO caMe BIH CKJIMKaB Tpo-
Mazacwkuit ey [8, ¢. 111, 170, 196, 209,
213,217,220, 269, 283, 305, 329, 357,
389, 392, 413]. Ilinmani HEe MOIIM BH-
cTynaru 6e3 /J03BOJY § 3TOAM CBOTO
naHa, 1 TOMy He JAWBHO, IO B JEAKNX
aKTax 3a3HayeHo, Mo miamani 36upa-
I0Th KONM 3a JIO3BOJIOM CBOIX ITaHIB.
Komn 6ymo ckpWBIKEHO MiIAHOTO —
y60roro 4omoBika, TO KONy CKITMKaB
abo nomoMaras oMy ckmmkaTH ioro
nmaH [8, c. 61, 72, 91, 199, 202, 217,
221,232,249, 286, 302, 372, 393, 396,
397:9,¢.24; 13, c. 105; 14, c. 658; 11,
c. 97,175, 244].
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SIkmo ckpuB/UKeHMIT OyB Hemiclie-
BOIO JIFOINHOIO, TO Ha HOTO 3aKIMK 3iif-
THCA Ha KOITy MOIJIM He 3BEepHYTH YBaru.
Tomy BiH 3BepTaBcs 3a JOMOMOTOIO /IO
ypAny, a Toil cBOIM aBTOPHUTETOM, IIijI-
TPUMAaBIIM BUMOTY CKPUBJ/KEHOTO,
CKJIMKAB KOTY, HAJCHNAIOYM JIMCTa JI0
OKOJNMYHUX cll. SIKkuio fekinmbka minna-
HUX [MaHa 3aMOAisId MIKOMY MiATaHUM
IHIIIOTO TaHa, TO TMaHK abo 1X YPATHUKH
CKJIMKAIIM KOy 3a CIIJIGHOIO 3TOJIOI0.
Skuro xomy moTpibHO OYIMO CKIMKATH
B MICTI 3 MarneOyp3bKUM IIpaBOM, TO
CKPUB/KEHUIT MaB OTpUMATH JO3BLT y
MICIIEBOTO YPSAAY I CKIMKaHHS Tpo-
Mau. Komm CKpUB/KEHHH He MiT CKITH-
KaTH KOTTy, a pofM4iB He GyJ0 Ha MicIl,
TO KOITy CKIMKANW Ti, Ha 9Will 3emii
Oyno BYMHEHO 3m049rH. CKIMKAaHHA KOIH
Oymo 060B’13KOM Ti€l MIOMMHY, HA 3€MIT1
AKO1 cTaBes 3mounH. lle mprukman 3Bu4a-
eBoro npasa. OnHax 000B’S30K ypsmty
CKIIMKATH KONy B TakOMy pasi cTaB
TvIIe 3MiHOI0, AKY BHiC CTaTyT Ha BH-
MTAJI0K, SIKIIO BIACHUK IicT 3eMIIl SIKOCH
NPHYSTHUN 10 37I0YMHY 1 YXWUIIAETHCH
Bizg Takoro 0608’ sa3ky (JIuToBCHKMIT CTA-
TyT 1588 p., po3n. XI, apt. 26; JlutoB-
ceKuil craryt 1566 p., po3n. XI, apt
31). Kony Takoxk ckiukajia cama Korma,
SKIIIO BOHA HE BHpIIIMNA CIIPaBy 1 Bif-
Knana ii Ha HacTynHui pa3s [8, ¢. 14, 62,
68, 138, 144, 198, 213, 214, 244, 253,
259, 260, 311, 333, 350, 353, 396, 409;
9,c. 88,96; 3,c. 18; 11, c. 34, 91, 185,
267, 297).

Sk 3a3HagaB M. IBamimes, y topu-
IMYHUX 3BHYagX lliBmenHo-3aximHoi
Pyci (Vkpaium), sk 1 y CTapomaBHIX
CITOB’SHCHKMX Ta T'ePMaHCHKUX 3aKO-
HOMABCTBAX, IPUHIMI HPHUBATHOTO
npaBa NepeBaXkaB He TIILKM B CIIpa-
BaX NMBUTGHUX, a # Y KpUMiHANBHUX.

«Ocoba, mo il npaBo NOPYyWEHO 3J0-
YMHOM, MOTNA BWAATH BHHHOTO IIif
YCIO CYBOPICTH 3aKOHIB ab0 CKIHUUTH
CrpaBy J0OpOBLIGHOIO YTOOI0... Ha-
BITH 1 B TOMY BUIIAJIKY, KOITH 3JIOYMHIIS
3acy/mKeHo OYII0 10 CMEPTHOT Kapy, BiH
Mir moeguatucs» [10, ¢. 22]. Mu mo-
BHICTIO MTOTO/IKYEMOCS 3 TYMKOIO ITpO-
(decopa, OCKINBKM CKPUBIKEHUN Mir
noeaHarucs (NPUMUPUTHCS) 31 370-
YUHIIEM, HaBITh SKIMO 3MOYMHI GyI0
3aCY/KEHO JI0 CMepTi, i Iie 3ayexano
TITBKHU Bil GaXkaHHsd NOTEpIIOro. €1-
Hatucs (IPUMUPSTHCS ) MOkHA Oymo Ha
PI3HUX CTaAISX KOITHOTO TPOIIECy Ta 3a
NEBHUX YMOB. 3a NMPUMHUPEHHS CKPHB-
JOKEHNH OTPUMYBaB KOMITGHCAIIIfO, SKa
Oyma pi3HOIO.

IIppMUpEHHA OCTATOYHO CKACOBY-
BaJO CIIPaBy i 1MO30ABIANO CKPUBIKE-
HOTO IIpaBa 3BEpTATHCA 10 OYIb-SKOTO
1HIIOTO CY/TY 3 LII€10 cIpaBolo [ 8, ¢. 374].
Taxe nmomoskenHs Gymo IpomUCcaHo i B
Jluroscrkux cratytax (1588 p. posn.
IV apt. 25; 1566 p. po3n. 1V, apt. 15;
1529 p. po3n. IV, apt. 9). Jleritummue ic-
HYBAHHS KOITHOTO CYAY NPUIINMHAETHCSA
s JliBoGepexkuoi Yipainu B cepe-
auai XVII cr., a ansa lpaBobepexuoi
VYxpainn — sanpukiami XVIII cr., xoua
B JIMCHOCTI BiIOMOCTI mpo HOro icHy-
BaHHA MOXkHa 3ycTpiti 1 B XIX cr. Po3-
IS CKapr 1Ipo HEBUKOHAHHS fAK pi-
[IeHs KOMHMX, TaK 1 MPHATENBCHKUX
CY/liB, HANe)KaB 10 KOMIIETEHII 3eM-
CBKOTO CYTY.

Tomy, BpaxoBylOuM BCl BUIIEHaBe-
meHl (akTH, IIIKOM MOXKHA MpHITyC-
THTH, IO IHCTUTYT IPUMUPEHHS, TOO6TO
BPETVITIOBAaHHA KOH(IIKTY MIK CTOpO-
HAMHM 33 Y9YacTiO HeHTpaibHOI ocobu
(TTocepenHNKa YW ITOCEPENHMKIB), ic-
HYBaB 37aBHa 1 OyB «yIrOGIeHIM»
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3acob0M BUpIMEHHS KOHQIIKTIB Mk
cTopoHaMu. | 3HOBY * TakW, AK CBiA-
9aTh (paKTH, BiH icHYBaB sk y ¢opmi 1o-
cepemHMITBA (Meriamii), /e CTOPOHH
CaMOCTIIHO JIOXOJIMIIN 3TON 33 YYacTIO
TocepenHrKa, Tak 1 y QopMi Tpereii-
CBKOTO cyay (apOiTpaxy), OCKUTBKH Il
MOCEPEJHUKN BUHOCUIM 00OB’SI3KOBE
s cTopin pimenns. [locepennukamu B
KOITHOMY cyzi 6ynmu ofpaHi cTopoHaMn
ocobn — sk cyi, oOpaHi KOO0, Tak i
cama koma, To6T0 BCl ocobu, Akl Oymu
TIPUCYTHI Ha CYIL.

¥ Ti yacu 3aKOHOABY! aKTH, 10 BU-
JaBanmcs, 3a popmoro 6y 361 pHIKaME
HOPM 3BUYA€BOTO IIpaBa, y IIMX 3aIMcax
MICTHITICS 3arajlibHi NpaBHia /T 3BH-
gaiB pizHUX MicueBocteil. | B kokHIN
MicueBocTi 6ymu cBoi crienngivHi 3BH-
9ai, sKi 3aCTOCOBYBAIMCE cygamu. | Iprk-
T oM MOXYTh OYTH Tak 3BaHI KOMHI
cyau B YKpaiHi, IO OfleprKaiiil 3aKOHO-
JIaBYE 3aKPIIUIEHHS 1 HA MPaKTUIN 3a-
CTOCOBYBAIM HOPMH 3BHYA€BOTO IIpaBa
KOHKPETHOI MICIIEBOCTI, AKi IPOIOBKY-
BaJIM CBOE ICHYBaHHS 1 B mepion leTs-
MaHIIHN.

Omke, TOBI'Hi Yac Cy/llOBI OpraHu He
Oynmu BiAIUIEH] BiZ aJMIHICTPaTHBHHUX,
X04a BUHATKOM OVIM, K 3a3HAYAIOTH
JIesIKl aBTOPHU, TIMBKM KOIHI Ta MOMIO-
6oBHI cymu. Cama i1es1 KOTIHOTO Cyay —
CyIy Lijol rpoMajay — BUMaraia IpH-
CYTHOCTI BCIX TPOMaJIsH IIeBHOI Tepw-
Topii. Skmo rosopuTH Tpo oOpaHHA
Ha KOT1 CYAMIB A7 3a0e3MeUeHH s MOK-
JMBOCTI BHKOHAHHS KOIOIO CBOTO 3a-
BIAHHS 1 HIATPUMAHHS [EBHOTO NaTy
Ha HIH, TO TaKUX CYA/IiB MokHa Oyro 6
NPUPIBHATH 10 cy4acHol mpesmmil Ha
qrcneHHnX 36opax. [HOml KOmHUX cyn-
miB obupamy 3a TPUHIUIIOM €IHANb-
HOTO (TPETEHCHKOT0) Cyy.
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Ceparox H. A. Tpaauuii KonHOro Cyro4HHCTBA B YKpaiHi

Cmammio npuceadeHo icmopuko-npago8omy anatizy KOHHO20 CYOOYUHCHBA AK 0CO0-
AUBOT ghopmu 2pomadcekoeo cyoouuncmed 6 Ykpaini ma poni 6ubopHo2o nauand
6 tioeo cmanosnenni. Ilpoananizosano npagosuii cmamyc konHux cyooie ma nops-
00K ix obpanus. AGmop akyeumye yeazy, wo HaApoo Cam CMEHCU8 3 ZPOMAOCLKUM
CHOKOEM § 30 OOMPUMAHHAM CBO20 NPABA Ma CAMOCHINHO 30IHCHIO808 HAPOOHY C)-

008y 81a0Y.

KoarotioBi ciroBa: xoImHUH cyj1, TpoMaChKHil Cy/, KOMHI CY/AL, KOMHHMIT IpoIec, KoM-
HeTeHIIis KOITHOTO CY/IY, KOIla, KOITHI 3BUYAl, KOITHE IPaBo, IPIMHPEHHS.

Cepatox H. A. TpaaHuuy KOIHOTO CYAONIPOH3BOACTBA B YKPaHHe

Cmambps nOC8AUIEHA UCHOPUKO-NPABOBOMY AHATU3Y KONHO20 NPOYecd Kax 0coboi
gopmobl 00UecmEenno20 CYOORPOU3B00CMEA 8 YKpaune u ponu 8b100pHO20 HAYALA
6 e2o cmanognenuu. [Ipoananu3uposansi npagosoii cmamyc KOnHeuIX Cyoei u nops-
00K ux u3bpanus. Aemop axyenmupyem HUMAHUE, YMO HAPOO CaM CLeOUn 3d 00-
WY eCMBEHHbIM CHOKOUCMEUEM U COONIO0eHUeM C80e20 HPa8d U CAMOCHMOAMNENbHO
OCYWECMBAN HapOOHYIO CYOeOHYIO 8lacmb.

KarwueBble cj10Ba: KOIHBIA cy/, OOIIECTBEHHBIH CyA, KOIHBIE CY/bU, KOIHBIH
IPOLECC, KOMIIETEHIIMS KOIIHOTO Cy/Ad, KON, KOIIHble 0ObIMau, KOIIHOE IIPaBo,

IPUMUPEHUE.
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