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CONSTITUTIONAL COMPLAINT AS A MEANS
OF ENSURING CONSTITUTIONAL GUARANTEES
OF INTELLECTUAL PROPERTY RIGHTS

KOHCTUTYLIIMHA CKAPTA SIK 3ACIB
3ABE3MEYEHHA KOHCTUTYLUINHNUX FTAPAHTIW MNPAB
IHTENEKTYAJIbHOI BJIACHOCTI

The article examines the constitutional complaint as an important institutional mechanism for
ensuring and protecting the constitutional guarantees of intellectual property rights in Ukraine under
the conditions of the development of the information society, economic digitalization, and European
integration processes. The relevance of the topic is conditioned by the need to enhance the
effectiveness of constitutional and legal protection of intellectual property rights, which are violated
not only due to imperfections in law enforcement practice but also due to the existence of legislative
provisions that may be inconsistent with the Constitution of Ukraine.

The aim of the study is a comprehensive analysis of the constitutional complaint as a means of
ensuring constitutional guarantees of intellectual property rights, determining its role within the
system of constitutional review, as well as identifying normative and practical issues affecting the
effectiveness of its application, together with the formulation of proposals for their resolution.

The methodological basis of the study includes general scientific and special legal research
methods, in particular: the systemic-structural method for analyzing the place of the constitutional
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complaint in the human rights protection mechanism, the formal legal method for examining the
provisions of the Constitution of Ukraine and the Law of Ukraine “On the Constitutional Court of
Ukraine”, the comparative legal method for taking into account European experience of constitutional
review, as well as methods of analysis and synthesis for generalizing scientific approaches and the
practice of the Constitutional Court of Ukraine.

It has been established that the constitutional complaint is an effective, yet still insufficiently
implemented mechanism for the protection of intellectual property rights. The main problems have
been identified, including the limitation of its scope exclusively to the laws of Ukraine, the complexity
of admissibility requirements, the underdeveloped case law of the Constitutional Court of Ukraine in
the field of intellectual property, and the shortcomings in the mechanism for enforcing its decisions.
Particular attention is given to the impact of digitalization and emerging technologies on the
transformation of intellectual property rights and the need for their proper constitutional protection.

Directions for improving legal regulation have been proposed, including the expansion of the
scope of constitutional complaints, the optimization of procedural requirements, the development of
consistent case law of the Constitutional Court of Ukraine, as well as the harmonization of national
legislation with European standards of human rights protection in the field of intellectual property.

Key words: Constitutional Court of Ukraine, rule-making policy, human rights, constitutional review,
digitalization, legal protection, European integration, legal regulation, law enforcement practice, legal
certainty, property rights, rule of law.

Y cmammi docaidocyemsbca KoHCMUmMyyitiHa ckapea K 8adCAUSull IHCMUmyyiinuil Mexaniam
3abe3neuenHs ma 3axucmy KOHCMUmMyYitiHux eapanmitl npas iHmeneKmyanvHoi enacnocmi 6 Yxkpaini 6
YMOBAX PO3GUMKY THGOPMAYIUHO20 CYCRITbCMEa, Yupposizayii eKoOHOMIKU mMa €8POIHMe2PaAYiiuHUX
npoyecis. AKmyanbHicmb memu 3yMO6IeHA NOmpebor 8 Ni0sUUeHHI eqheKMUEHOCMI KOHCIMUMYYIUHO-
npagogoco 3axucmy npag iHmeaeKkmyaibHoi 61ACHOCMI, SKI 3A3HA0Mb NOPYUIEHb He Juue 6HACTIO0K
HeO0OCKOHAN0CMi Npaso3acmocosHOi Npakmuku, a i yepe3 HAABHICMb 3aKOHOOAGUUX NOJOICEHb, U0
moorcymuv cynepeuumu Koncmumyyii' Ypainu.

Memoro 0ocniodncenns € KOMIIEKCHUL aHani3 KOHCMUmyyituHoi ckapeu K 3acoby 3abe3nedeHms
KOHCMUMYYIUHUX 2apaumiil npae iHmeneKmyaibHoi 61acHOCmI, GU3HAYeHHs ii poli 6 cucmemi
KOHCIUMYYIUHO20 KOHMPOTIO, 4 MAKONC BUABTEHHS NPOOIeM HOPMAMUBHO-NPABOBO20 WA NPAKMUUHO20
xapakmepy, wo 6NAUEAIOMb HA eheKmMusHicmy ii 3acmocy8anns, i3 Qopmyno8anHIM npono3uyii
U000 IXHLO20 NOOOJIAHH.

Memooonoeiuny ocHogy 00CTONHCeH S CIMAHOGIAMb 3a2ANbHOHAYKOBI U CReYianbHO-IOPUOUYHT MEmoou
NI3HANHA, 30KPeMA: CUCIEMHO-CIPYKIMYPHUL Memoo 05l AHANI3y MICYs KOHCMUMYYitinoi ckapau 6
MEXAHI3MI 3aXUCMy Npas THOUHY, POPMATbHO-IOPUOUHHULL Memo0 0 doctiodicentss Hopm Konemumyyii
Yxpainu ma 3axony Yxpainu «llpo Koncmumyyivinui Cyo Ykpainuy, nopieHsanbHO-npagosuli Memoo
0715l BDAXYBAHHSL €EPONECLKO20 00CEI0Y KOHCTMUMYYINIHOZ0 KOHMPONIO, A MAKON}C MeMmoOu ananizy i
cunmesy 05 y3a2aibHeHHs HayKogux nioxodie i npakmuku Koncmumyyiiinoeo Cyoy Ykpainu.

Bcmanoeneno, wo xoncmumyyitina ckapea € 0i€gum, 0OHAK wje HeOOCamHb0 eheKmusHo
Peanizoeanum MexanizMom 3axucmy npae inmeneKmyanvhoi enrachocmi. Buaeneno ochosHi npoonemu,
30Kpema obmediceHicmy i npeomema uute 3aKOHAMU YKpainu, CKIaOHICmb NPOYeOYPHUX SUMO2 00
npuiHsmHocmi, Hedocmamuio cghopmosanicmes npaxmuxu Koncmumyyitinoeo Cyoy Yxpainu y cgepi
iHmMeNneKmyanvHoi 81acHoCcmi i HeOOCKOHANICIb MEXAHIZMY BUKOHAHHS 11020 piueHb. OKpemo nioKpecieHo
6nIU8 YuPposizayii ma HOGIMHIX MEXHONOI HA MPAHCHOPMAYII0 NPAB THMENEKMYaNAbHOT IACHOCTI
i nompe0y 8 iXHbOMY HANEHCHOMY KOHCHUMYYIIHOMY 3aXUCTI.

3anpononosano Hanpsamu 800CKOHANIEHHS NPABOBO20 PE2YIIOBANHS, 30KpeMA POSWUPEHHS npeomema
KOHCMuUmyYYitiHoi ckapau, onmumizayilo npoyecyaibHux Uumoz, oopmMysants cmanoi npaKmuxu
Kouncmumyyitinozo Cyody Ykpainu, a makodic eapMoHi3ayilo HAYiOHANbHO20 3AKOHOOABCMEA 3
€8PONEUCHKUMU CINAHOAPMAMU 3AXUCTTY NPAs TI0OUHU Y chepi inmenekmyanbHoi 61acHoCHi.

Knirouosi cnosa: Koncmumyyiinuiti Cyo Yrpainu, Hopmomeopua noaimukda, npasa aooutu,
KOHCIMUmMYYilHUtl KOHMpOIb, Yupposizayia, npasosull 3axucm, €eponelicbka inmezpayisi, npasose
Pe2yNI08aHHs, NPABO3ACMOCOBHA NPAKMUKA, NPABOBA 8USHAUEHICb, NPABO 8IACHOCH, 6€PXOBEHCMEO
npasa.
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Problem statement. In the context of the development of the information society, the digitalization
of the economy, and the strengthening of the role of intellectual activity, proper protection of
intellectual property rights as one of the fundamental constitutional rights of a person and citizen is of
particular importance. The Constitution of Ukraine guarantees the right of everyone to own, use and
dispose of the results of their intellectual and creative activities, however, in practice, the mechanisms
for implementing and protecting these rights are not always effective. One of the important tools for
ensuring constitutional guarantees of human rights in modern conditions is the institution of
constitutional complaint, which provides a person with the opportunity to directly apply to the
Constitutional Court of Ukraine in order to verify the constitutionality of the law applied in the final
court decision.

The relevance of the study is due to the fact that violations of intellectual property rights are
increasingly associated not only with the imperfection of law enforcement practice, but also with the
presence of legislative provisions that may contradict constitutional guarantees of protection of
property rights, freedom of creativity, and the right to judicial protection. At the same time, the
practice of applying a constitutional complaint in the field of intellectual property rights protection in
Ukraine is still at the stage of formation, which gives rise to a number of theoretical and practical
problems regarding determining the boundaries of constitutional control, the criteria for admissibility
of a complaint, and the effectiveness of restoring violated rights.

Analysis of recent research and publications. Analysis of modern scientific research indicates
the growing attention of domestic scientists to the issues of constitutional complaints as a tool for
protecting human rights and freedoms, as well as to the issues of ensuring effective protection of
intellectual property rights in the context of the development of constitutional justice and European
integration of Ukraine. At the same time, comprehensive scientific research devoted specifically to the
constitutional complaint as a means of ensuring constitutional guarantees of intellectual property rights
remains rare, which necessitates further scientific study of this issue.

A significant contribution to the study of the legal nature of the constitutional complaint and its
place in the mechanism of human rights protection was made by modern Ukrainian scholars who
focus on the transformation of the constitutional complaint into an important element of the national
system of constitutional control. In particular, S. Babich defines the constitutional complaint as a
mechanism for establishing the principle of the rule of law and enhancing the effectiveness of human
rights protection in the activities of the Constitutional Court of Ukraine, drawing attention to the need
to improve the model of individual constitutional appeal in Ukraine [1].

Further development of the mentioned scientific issues was revealed in the works of K. Rezvorovych,
who studied the constitutional complaint as a tool for protecting social rights, focusing on the
procedural aspects of its implementation, the features of the admissibility of the complaint and the
importance of the practice of constitutional proceedings for ensuring effective protection of individual
rights. The author emphasizes that the constitutional complaint is gradually turning into an independent
means of protecting constitutional rights, which complements the system of national judicial guarantees [2].

In our opinion, the studies of K. Primakov and Y. Zakoveri, in which the constitutional complaint
is considered one of the key instruments for the protection of human rights in a modern democratic
state, are of great importance for the development of the theoretical foundations of the constitutional
complaint. The scholars substantiate the need to improve the procedural aspects of constitutional
proceedings and increase the efficiency of the mechanism for the execution of decisions of the body of
constitutional jurisdiction [3].

A separate direction of modern scientific research is related to determining the place of
constitutional complaint in the general human rights protection mechanism of the state. Thus,
M. Stefanchuk and D. Lupiychuk analyze modern models of constitutional complaint and prospects
for their improvement in Ukraine, emphasizing the need to ensure a balance between the stability of
legislation and the effective protection of constitutional rights of the individual [4].

Along with the study of the institute of constitutional complaint, considerable attention in modern
legal science is paid to the problems of legal support and protection of intellectual property rights. In
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particular, N. Kapitanenko studied the administrative and legal principles of state control in the sphere
of implementation of intellectual property rights, focusing on the need to improve the mechanisms of
state protection of the results of creative activity in the context of the development of the digital
economy [5].

In turn, P. Makushev and 1. Rudenko in their works analyze the theoretical principles of administrative
liability for violations of intellectual property rights, justifying the need to strengthen legal guarantees
for the protection of intellectual property objects and improve the mechanism of legal liability for their
violations [6].

In the current conditions of the development of digital technologies and the innovative economy,
the problem of ensuring effective protection of intellectual property rights is gaining international
importance. This is confirmed by foreign studies that analyze the latest challenges in the field of
intellectual property related to digitalization, the development of NFT technologies, technology
transfer, and the protection of innovative activities [7].

Identification of previously unresolved parts of the general problem. Despite the presence of a
significant number of scientific works devoted separately to the constitutional complaint and separately
to intellectual property rights, in modern legal science the issue of the functioning of the constitutional
complaint as a means of ensuring constitutional guarantees of intellectual property rights remains
insufficiently studied. Insufficient attention has been paid to the analysis of the practice of the
Constitutional Court of Ukraine in cases related to the protection of intellectual property rights, as well
as to the problems of the correlation of constitutional control and sectoral mechanisms for the
protection of these rights. This necessitates further scientific research in the relevant direction.

The purpose of the article is a comprehensive study of the constitutional complaint as an
effective mechanism for ensuring and protecting constitutional guarantees of intellectual property
rights, determining its role in ensuring the supremacy of the Constitution of Ukraine, analyzing the
practice of applying the institution of constitutional complaint in the field of intellectual property
rights protection, as well as outlining problematic aspects and prospects for improving the mechanisms
of constitutional protection of relevant rights in the context of European integration and the
development of a digital society.

Presentation of the main material. The constitutional complaint in the modern conditions of the
development of constitutionalism in Ukraine is gradually acquiring the features of one of the key
mechanisms for the protection of fundamental human rights, including intellectual property rights. Its
importance is due to the fact that intellectual property rights have a dual nature: on the one hand, they
are a component of the right to property guaranteed by the Constitution of Ukraine, and on the other
hand, they are directly related to ensuring freedom of creativity, scientific and innovative activity,
information security of the state and the development of the digital economy [8].

The Constitution of Ukraine enshrines the right of everyone to own, use and dispose of the results
of their intellectual and creative activities, and also guarantees the protection of intellectual property,
copyright, moral and material interests arising from various types of intellectual activity. At the same
time, the effectiveness of the implementation of these constitutional guarantees largely depends on the
proper regulatory and legal mechanism for their provision and the functioning of effective instruments
of constitutional control.

The introduction of the constitutional complaint institution in Ukraine has become an important
stage in the development of mechanisms for the protection of human rights and the approximation of
the national model of constitutional justice to European standards. According to Article 151-1 of the
Constitution of Ukraine, a person has the right to apply to the Constitutional Court of Ukraine to verify
the constitutionality of the law of Ukraine applied in the final court decision in his case. Thus, the
constitutional complaint serves as an additional means of protecting the constitutional rights of a
person after exhausting other national means of legal protection [9].

At the same time, the analysis of modern regulatory and legal regulation indicates the presence of
a number of problems that significantly affect the effectiveness of the use of constitutional complaints
in the field of protection of intellectual property rights. First of all, the issue of the narrow subject of a
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constitutional complaint remains problematic. In Ukraine, the subject of an appeal may be exclusively
the law of Ukraine or its individual provisions that were applied in the final court decision. Instead, a
significant number of violations of intellectual property rights in practice are associated with the
application of subordinate regulatory legal acts, administrative procedures, decisions of state authorities or
the activities of public administration entities, which actually makes it impossible to directly appeal
them through a constitutional complaint [10].

A separate problem is the complexity of the procedural requirements for the admissibility of a
constitutional complaint. The Law of Ukraine “On the Constitutional Court of Ukraine” establishes
strict criteria for the admissibility of a complaint, including the need for a final court decision,
substantiation of the unconstitutionality of the applied law, and compliance with certain deadlines for
appeal. In cases related to the protection of intellectual property rights, such requirements often create
additional procedural barriers, since the relevant disputes are often characterized by the complexity of
proof, multi-level judicial review, and the need for special expert research [11].

Another significant problem is the insufficiently developed practice of the Constitutional Court of
Ukraine in the field of protection of intellectual property rights. Despite the gradual expansion of the
subject of constitutional control, the number of decisions of the Constitutional Court of Ukraine
directly related to the protection of copyrights, patent rights, trademark rights or other intellectual
property objects remains insignificant. This complicates the formation of consistent law enforcement
practice and reduces the level of legal certainty for intellectual property rights holders [4].

No less important is the question of the correlation of the constitutional complaint with the sectoral
mechanisms for the protection of intellectual property rights. Today, the protection of the relevant
rights is carried out in the order of civil, commercial, administrative and criminal proceedings. However, in
cases where it is the legislative provisions that create the risk of violating the constitutional guarantees
of intellectual property rights, traditional judicial mechanisms are not always able to ensure the
effective restoration of violated rights. In such a case, the constitutional complaint acquires special
importance as a means of eliminating unconstitutional legislative restrictions [12].

In the context of the rapid development of digital technologies and the transformation of the
information society, the issue of ensuring constitutional guarantees of intellectual property rights
is becoming particularly relevant. Modern digital platforms, artificial intelligence technologies, NFT
technologies and the globalization of digital content create new challenges for the national system of
legal regulation of intellectual property. At the same time, the current legislation of Ukraine does not
always respond promptly to relevant technological changes, which may lead to conflicts between
legislative restrictions and constitutional guarantees of freedom of creativity and property rights [13].

An important direction for improving the constitutional complaint mechanism in the field of
intellectual property rights protection is to take into account European experience. In the countries of
the European Union, the institution of individual constitutional complaint is often characterized by
wider boundaries of the subject of appeal and more flexible procedural mechanisms for an individual's
access to the bodies of constitutional jurisdiction. Given Ukraine's European integration course, it
seems appropriate to gradually improve the national model of constitutional complaint by expanding
the possibilities for protecting the constitutional rights of individuals and strengthening the role of the
Constitutional Court of Ukraine in forming legal standards in the field of intellectual property [3].

In addition, the mechanism for implementing decisions of the Constitutional Court of Ukraine
in cases related to constitutional complaints needs to be improved. Even in cases where the
unconstitutionality of legislative provisions is established, the lack of an effective mechanism for the
prompt review of court decisions and the restoration of violated individual rights can significantly
reduce the effectiveness of constitutional protection. In the field of intellectual property, this problem
is of particular importance given the economic value of the results of creative activity and the need for
prompt protection of relevant rights [14].

Conclusions. Thus, in modern conditions, a constitutional complaint is an important means of
ensuring constitutional guarantees of intellectual property rights, however, the effectiveness of its
implementation is largely constrained by the imperfection of regulatory and legal regulation, the limited
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scope of the subject of constitutional control, the complexity of procedural requirements, and the
insufficient formation of constitutional practice in the relevant field. Further improvement of the
institution of constitutional complaint should be carried out taking into account the modern challenges
of the digital society, international standards for the protection of human rights, and the need to ensure
effective constitutional control in the field of intellectual property rights protection.

In order to increase the effectiveness of the constitutional complaint as a mechanism for ensuring
and protecting constitutional guarantees of intellectual property rights, it is advisable to expand the
subject of constitutional control regarding individual subordinate regulatory legal acts, improve
procedural requirements for a constitutional complaint, form a consistent practice of the Constitutional
Court of Ukraine in the relevant field, as well as improve the mechanism for implementing decisions
of the Constitutional Court of Ukraine and adapt legislation in the field of intellectual property to
modern digital and European standards.

We believe that the further development of the institution of constitutional complaint should be
aimed at improving the normative policy in the field of constitutional control and ensuring proper
protection of intellectual property rights in the context of digitalization and European integration of
Ukraine.
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