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OCOBJIMBOCTI CIAIKOBOI'O JIOTOBOPY:
IMPABOBUM ACIHEKT

Cmamms npuceauena 3 icy8antio CymHoCmi CRA0KOB020 002080y, BUSHAUEHHIO NPOOIeMHUX
acneKkmié CMmoOCO6HO UYbO2O 002060pY, A MAKOIC BUOKPEMIEHHIO WLIAXIE YOOCKOHAIEHHS.
CNaoko8o2o 002060py.

Kniouoei cnosa: cnaokosuii 00206ip, CnadKy8amnHs, NPAGOYUH.

O. H. O6pbiBkHHA. OCcO0eHHOCTH HACIEICTBEHHOIO0 I0r0BOPAa: MPABOBOIi acneKT

Cmamps nOCEAUeHA GbIACHEHUIO CYUWHOCMU HACIEOCMBEHHO20 002080pd, ORPEOeNeHUI0
NPOONEMHBIX ACNEKMO6 RO OAHHOMY 002080pY, d MAKHCE ONPEOCNeHUIO NYMeil CO8ePUEHCMEO-
6AHUS HACTIEOCMBEHHO20 002080Pd.

Knroueswie cnosa: nacnedcmeaennviii 002060p, HACIe008anue, COEIKA.

MerToro mi€i cTaTTi € 6e3mocepeHe 3’ ICyBaHHS CYTHOCTI CIaJKOBOTO IOTOBOPY B CHUCTEMI
IHCTHUTYTIiB IIUBUILHOTO MPaBa, BA3HAYCHHS IPOOJIIEMHHX aCHEKTIB CTOCOBHO I[OTO JOTOBOPY Ta
LIJISIXU YAOCKOHAIEHHS CIIaKOBOTO JI0OTOBOPY.

HocTtanoBka mnpodjeMH. B ymMoBax ChOTOIEHHS 3 ODIILy Ha YAOCKOHAJICHHS Ta
CTPIMKHI pPO3BHUTOK CYCIIIIFHUX BiJIHOCHH BCTAHOBIIEHO paHillleé HEBiJIOME BITYU3HSHOMY
IUBIUTBHOMY TPaBy IOHATTS «CIIAJKOBUH NOTOBip». BapTo 3a3HauMTH, IO 3alpOBaKCHHS
CIAJIKOBOTO JTOTOBOPY SK HOBOTO IHCTHTYTY LUBUIBHOTO MpaBa € HOBAIIEKD Y HAIiOHAIEHOMY
3aKOHOJIABCTBI 1 BPETYIbOBaHO 3 MPUHHATTAM [luBinpHOTO Komekcy (mani — 1K) Vkpainu Bixg
2003 poky. AHami3yrodu 3apyOiKHHIA JTOCBiM, CTBEPIKYEMO, IO I BHUI JOTOBOPY IIUPOKO
PO3IOBCIOKCHUI Ta JETANBHO pPENIaAMCHTOBAHWN Y 3aKOPIOHHOMY 3aKOHOJABCTBi. Tak,
Himerpke NUBIIBHE 3aKOHOJABCTBO MICTUTh JIETANbHY PEMIAMEHTAINIO I[HOTO BHUIY OTOBOPY
Ta IMUPOKi MEXi 3aCTOCYBaHH:, 30KpeMa K OKpeMHU BHJ CIIaJIKyBaHHS, HAaTOMiCcTh y DpaHtii
JI03BOJIIETHCS BUKITIOUHE MTPABO YKIIAIAHHS IBOTO JOTOBOPY MiX ITOIPYKIKSIM.

AKTyanbHicTh mi€i TeMHM OOyMOBIIOETHCS 3HAYHOIO KIJBbKICTIO NHUTaHb, IOB’SI3aHHUX
i3 Oe3rocepeHiM YKJIAJICHHSAM CIaJKOBOIO JIOTOBOpPY, HOTr0 3MICTOM Ta BHMKOHAHHSM, IO
3yMOBIIOIOTH YIOCKOHAJICHHS BITYM3HIHOTO 3aKOHOIABCTBA.

AHaJIi3 OCTaHHIX J0CTiTKeHb i myOikamiii. [TnTaHHS CTOCOBHO IMTPaBOBOI XapaKTEPUCTHKH
CHAJIKOBOTO JIOTOBOPY JTOCII/KY€EThCSI JIOCTAaTHBOK KINBKICTIO SK 3apyOiKHUX, TaK |1
BITYM3HIHMX HAyKOBIIB, cepel skux pouinbHo Buaianty 0. O. 3aiky, O. O. IlepBomaiicbkoro,
B. M. Kyuepenka, €. O. Xapuronosa, C. . ®@ypca tomo. [Ipore BapTo 3a3HAYMTH, IO,
HE3BAXAIOYM HA 3HAYHY KUTBKICTh HAayKOBHX JIOCIHIIKCHb, MUTAHHS CTOCOBHO CITaJKOBOTO
JIOTOBOPY MOTPeOy€e MOAATIBIIOTO BUBUCHHS Ta TOCIiIKEHHS.

Bukian ocHoBHoro Mmartepiaay. Koncturymiss YkpaiHE BCTAaHOBIIOE, IIO KOXKEH Mae
MPaBO BOJIOAITH, KOPHCTYBATHUCS 1 PO3MOPSKATHCS CBOEIO BIIACHICTIO, PE3yibTaTaMH CBOEL
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iHTeNeKTyarbHo1, TBOpYOoi HisutbHOCTI [1]. Ile KoHCTUTYIIiifHE TpaBO TaKOXK PETIIAMEHTOBAHO Y
1K VYkpainu, 3rigHo 3 IKUM nepeadadeHa MOXKINBICTE (Gi3HIHOTI 0COOH PO3MOPSTUTHCS CBOIM
MaiHOM Ha BUTIQJIOK CMEPTI NUIIXOM YKIIAJICHHS CITaJJKOBOTO JIOTOBOpY [2].

BigmosigHo g0 ct. 1302 K Ykpainu «3a crnagkoBUM JAOTOBOPOM OJIHA CTOpoHa (HaOyBad)
3000B’SI3y€ThCS BHKOHYBaTH PO3IOPSKEHHS JPYroi CTOPOHM (BigdyKyBada) i B pasi HOro
cMmepTi HaOyBae TpaBO BJIACHOCTI Ha MaifHO BimuyxyBada» [2]. Baprto Haromocwutn, mo mei
JIOTOBIp CIIPSIMOBaHU Ha BCTAHOBJICHHS 3000B’sI3aIbHUX TIPABOBITHOCHH.

3 oMy Ha Te, IO 3a CBOIM 3HAYCHHIM CIAJAKOBUH OTOBIP € OJHUM 3 BUJIB IMPABOYMHIB,
TOMY Ha Il TOTOBIp MOIIMPIOIOTHCS BCI BUMOTH IIOJI0 YHHHOCTI MpaBoduHiB (cteT. 203, 215
1K VYkpaian).

Takok BapTO 3a3HAYMTH, IO CHAJKOBUH JOTOBIp € HE 3allOBITOM, a CAMOCTIHHUM BHJIOM
JIOTOBOPY, Ha HEOTO HE MONIHPIOIOTHCS MpaBmiIa Mpo 000B’I3KOBY YAaCTKy B craamuHi (cT. 1241
1K VYkpainu), a ToMy HEMTOBHOJITHI a00 Helpaie3naTHi JiTH, HeTpare3aaTHui Moapy¥oKs abo
0aThKH BiuyXyBaua MOXYTb JIMIIE OCIOPHUTH MOJOKEHHS CIaIKOBOTO IOTOBOPY 1, 30Kpema,
HasIBHICTh Y HHX ITpaBa Ha 000B’S3KOBY YaCTKY BUKIIIOYHO Y CYZOBOMY IOPSIIKY.

Ha nymxy P. A. Maiinannka, criaIKOBUH JOTOBIp € OZHIE€IO 3 MiJCTaB BUHUKHEHHS TpaB i
000B’s13KiB 0¢10 Ha MaifHO TOMEPIIOTO, III0 TOEAHYE B COO1 €IEMEHTH PEUOBOTO i 3000B’I3aIEHOTO
NpaBOYMHY, BHACIIJIOK YOr0 BHMHHMKHEHHS MpaBa BJIACHOCTI Ha MaifHO IMOMEpIIOTO MOXKe
BUHUKATH TICIs CMEpPTi Bimdy)KyBada, aje He paHilnle 3a BUKOHAHHA 3000B’sI3aHHS
HaOyBaueMm [3, c. 363].

H. TI. [Ilama cTBepmkye, MO «3a CIMAIKOBHM JOTOBOPOM ONIHA CTOpoHa (HaOyBad)
3000B’SI3y€ThCSI BHKOHYBAaTH IependaueHi ITOroBOpOM Mii Ha KOPHUCTh IHINOI CTOPOHH
(BimuyxyBada) ab0 BM3HAYCHEHOI HUM OCOOHW, a MiCIs CMepTi BigdyKyBaua HaOyBae IpaBo
BJIACHOCTI Ha ¥oro maito» [4, ¢. 223].

ITocranoBa ITnenymy BepxoBaoro Cymy Bim 30.05.2008 Ne 7 «IIpo cymoBy MpakTHKy y
CIIpaBax IMpo CIaJKyBaHHs» BCTAHOBIIOE, IO MEepeEXiJl MpaBa BiJl BiMdyKyBada 10 HaOyBada Ha
TMiJCTaBi CIIaKOBOTO JOTOBOPY HE € OKPEMHM BHOM CIIaJKyBaHHS, 2 TOMY Ha BiTHOCHHH CTOPiH
HE TMOIIUPIOIOTHCS BIAMOBITHI MpaBHia MPO CHAAKyBaHHSA, a TAKOXK i IPaBO Ha 0OOB’SI3KOBY
gacTky [5].

B yMOBax cbOTroICHHSI CITaIKOBHH JOTOBIP 33 CBOEIO FOPHIMYHOIO KOHCTPYKIIIEIO0 3aTHIIIAETHCS
JIOCUTh PU3HUKOBHM, 1110 3yMOBJIEHO HEIOCKOHAIICTIO MPABOBOI periiaMeHTallil YKJIaIeHHS OO
JIOTOBOPY, & TAKOXK MPOLIEAypH PO3ipBaHHS Ta 0€3yMOBHOTO BUKOHAHHSI.

AHamni3yloul OpUIUYHY XapaKTepHCTHKY CIaJIKOBOTO IOTrOBOPY, BapTO 3a3HAYMTH, IO
e MUATAHHS 3QJUIIAETHCS JIOCUTh JUCKYCIHHHM, OCKUIBKH €HOCTI Cepell BU3HAYCHHS MHX
KaTeropil cepe]; HayKOBIIiB HEMAE.

Hatomicts, Ha nymky O. C. 3axaposa, P. A. Malinanuka, CriaJKOBHH JOTOBIp € OJHOCTOPOHHIM
3 OIVISTY Ha Te, 110 BUKOHAHHS JOTOBIpHUX 000B’s3KiB MMOBMHEH 3MIiHCHIOBATH HabyBad, y CBOIO
4epry, BiIuyKyBad He 3000B’I3y€ThCS MEPEIaTH MAWHO Y BJIACHICTh, OCKIIBKH Y MOMEHT HOTO
CMepTi MmepexiJ mpaBa BIACHOCTI BiIOy#eThCs BKe Oe3 Horo BOJIi.

Bonmuowac B. B. Bacmisuenxo, 0. O. 3aika, €. O. PA400koHbP HarojomryioTs Ha TOMY, IO
CIaJKOBHI JIOTOBIP XapaKTepH3YEThCS IBOCTOPOHHIM XapakTepoM, IO 3yMOBICHO THM, IO
mpaBa Ta 000B’I3KW BUHUKAIOTh Y KOXKHOTO 3 IIMX YYACHUKIB, IPHYOMY ITpaBaM OJHI€1 CTOPOHH
KOPECIIOHAYIOTh 00OB’SI3KH 1HIIIOT, i HABIAKH.

Ha Hamie mepexoHaHHs, 3 OIVIAQy Ha 3aKpilUIeHE 3aKOHOJABYe BH3HAYCHHS CIIaIKOBOTO
JIOTOBOPY MOXKJIMBO BUJIUIUTH TaKy IOPUIUYHY XapaKTEPUCTHKY:

O6puskina O. M. Ocobnusocmi cnaokogoeo 002060py: NPAOGULL ACNEKM
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— JIBOCTOPOHHIH, OCKITBKH IpaBa i 000B’SI3KM IIOIO JTOTOBOPY ITOKIAIAIOTHCS Ha OOWIBI
CTOPOHH;

— SIK peaJbHUH, TaK 1 KOHCEHCYaIbHUH, OCKITBKH 32 YMOBAMH CIIAJIKOBOTO JOTOBOPY HaOyBau
TTOBMHEH BWUKOHATH TIEBHI il TICIS CMepTi BiAUy)KyBada, JOTOBIp BBaXKAETbCS peEabHUM,
OCKUTbKH BBKAaTUMETHCS YKIAJACHHM 3 MOMEHTY Tiepenadi MaifHa HaOyBadeBi, TaKOX SKIIO
K CIAJIKOBHM JIOTOBOPOM TiependavdaeThes, o0 HaOyBad IMOBHMHEH BHKOHATH il (HAIIPHUKIIA,
IIOMICSYHO BUAUIATH BiMUy’>KyBadeBi MEBHE IPOIIOBE BiAIIKOAYBAHHS) 32 )KHTTS BiIUy)KyBada,
mpaBa il 000B’ 13K BUHUKAIOTH Y MOMEHT JAOCATHEHHS YTOIH — KOHCEHCYaIbHUM;

— OIUTaTHHH, y Ha0yBada BUHHKA€E 00O0B’sI30K BUKOHATH TIE€BHI [Tii 3aMiCTh OTPUMaHOTO MaiHa.
CrankoBHil OTOBip Tepeadavae, mo BiMUyKyBad Mae MpaBO BUMAaraTH BiJ HaOyBada MEBHOTO
MaWHOBOT'O HaTaHHS;

— ajearopHuil (PU3UKOBUI), OCKIIBKM Ha MOMEHT HOTO YKIIQJICHHS 0OCST MpaB i 000B’sA3KiB
TOYHO HEBiOMUI: HA0yBad HE MOKE TIEPEI0AYNTH Hi CYMHU BUTPAT Ha BUKOHAHHS PO3IOPSIKEHD
BiMUyXXyBada, Hi sIKOI0 Oyle BapTicTh MaifHa Ha MOMEHT IEePEXOAy J0 HbOTO MpaBa BIACHOCTI.
Kpim Toro, B3arasui HeBiIoMO, 41 3MOXke HaOyBad OTPUMATH MaifHO y BJIACHICTh, OCKUIBKH BiH
MOYKe TTOMEPTH paHille 3a BiTIyKyBada;

— TIPOJIOHTOBAHWH (OBTOTPHBAIMI), OCKUIBKH IEH JOTOBIp YKIAJa€Thcs HAa CTPOK HE
MEHIINH, HiX 10 MOMEHTY CMEPTi BiIuyKyBada, ado O1TbIIHi y pa3i BAMHEHHS A1l HAa BUKOHAHHS
0COOMCTOTO POMOPSIKEHHS TICIIS CMEPTI BiIyKyBayda.

BapTto 3a3Ha4nTH, 110 XapakTep 3yCTPIiTHOTO 3aI0BOJICHHS Y CITaJKOBOMY JIOTOBOPI € OJHIEI0
3 OCHOBHHX O3HaK, SIKi JO3BOJISIIOTH HOTO BiMEKOBYBaTH Bill ONM3BKUX O HHOTO TPABOBUX
KOHCTpYKIiil. IluM BiH BiIpi3HAETHCA TEpeayCciM Bif 3amOBITY, SKHI 3a CBOEIO CYTHICTIO €
6e301utaTHAM IpaBoYHOM. Ha BiIMiHY BiZ JOTOBOpPY TOBIYHOTO yTPHUMAaHHS, B SIKOMY 3arabHUIH
00CsT HaJISKHOTO BiTIyKyBady 3yCTPiYHOTO HaJIaHHS € HE BU3HAYCHUM, OCKIIBKU 30008’ I3aHHSI
3 TAKOTO HAJaHHS Ji€ YIPOIOBXK YChOTO CTPOKY JKUTTA BiIUy’KyBada; y CIIQAKOBOMY JIOTOBOPI
o0car MaitHOBOro a00 HEMalHOBOTO XapakTepy, SKi Mac BUKOHATH HaOyBad, IMOBUHEH OyTH
YiTKO BU3HAYCHHH, OCKIJBKH 3 I[UM 3aKOH IOB’SI3y€ MUTAHHS MPO HaJe)KHE BUKOHAHHS a0o
HEBUKOHAHHA NepeI0adeHnx TOTOBOPOM YMOB [6].

Taxo BapTO IiIKPECIUTH, IO CIITFHIMH PUCAMH MiX CITQAKOBHM JJOTOBOPOM Ta IOTOBOPOM
JIOBIYHOTO YTPUMaHHS € Te, IO IIi IOTOBOPH CIPsSMOBaHI Ha TepeqaHHs MaifHa y BIIACHICTH,
HaTOMICTh HalOyBad 3000B’s3Y€ThCS BUKOHATH PO3MOPSKEHHS Bigdy)KyBada, 3a3HadeHi y
noroBopi. CyTTeBOIO BiIMIHHICTIO € Te, IO 3a CIaJKOBUM JOTOBOPOM Ha HaOyBada MoXke OyTH
MTOKJIAZICHO BUKOHAHHS Oy[b-IKMX 000B’S3KiB MAaifHOBOTO Ta HEMAaWHOBOTO XapakKTepy TOZi 5K
MpEeaMET JOTOBOPY JOBIYHOTO YTPHMAHHS € BYXXYMM, IO HOJNSTae y 3000B’s3aHHI HaOyBada
JIOBIYHO 3a0€3MedyBaTH BiAUyXKyBada yTpUMaHHSIM Ta/ab0 momisamoM. Baromoro BiaMiHHICTIO
TaKOX BHUCTYIIAE Te, IO Y JOTOBOPi JOBIYHOTO YTpUMaHHA HaOyBad CTa€ BIIACHIKOM MaifHa, 10
€ TIPEIMETOM JIOTOBOPY 3 MOMEHTY HOTO YKIIQJeHHS, 3a CIIaAKOBIM JOTOBOPOM IIPaBO BIACHOCTI
1o HaOyBada MePEeXOoIUTh JIMIIE 3 MOMEHTY CMEPTi BiIUyKyBada.

BinmoBimHO 10 IUBITEHOTO 3aKOHOAABCTBA CIIAIKOBHI OTOBIP YKIAJA€THCS Y MUCHMOBIH
¢dopwmi i miIATaE HOTapialbHOMY IOCBITYEHHIO, a TAKOX JiepkaBHIN peectpamnii y CriankoBomy
peecTpi B OPSIKY, 3arBepakeHoMy Kabinerom MinicTpiB Ykpainu. Lle# qorosip miamucyeTbes
CTOPOHAMH y TPHUCYTHOCTI HOTapiyca i MiJyIarac HOTapiaJbHOMY ITOCBITYEHHIO 32 MiCIeM
riepeOyBaHHS OCHOBHOI YaCTHHH CIaIKOBOTO MaiHa. A TOMY y pa3i Helonep>KaHHs CTOPOHAMH
BAMOTH 3aKOHy ITIpO HOTapialbHE MOCBIMYCHHS CIIAJKOBOTO JIOTOBOPY BiH BH3HAETHCS
HIK4YeMHUM [7].
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Haromnommyemo, m1o, BiAMOBiZHO 10 CyqoBOI NMpaKTHKH, BiAdyXyBaueM Ta HalOyBadem 3a
CTMAJKOBAM JIOTOBOPOM MOXe OyTH SK TIOBHICTIO Ji€3maTHa ocoba, Tak i 0coOm, 3a3Ha4YeHi Y
crartax 32, 36 IIK Vkpainu. [Toctanosa [Tnenymy Bepxororo Cymy Bin 30 TpaBHs 2008 poky
Ne 7 «IIpo cymoBy NpaKkTHKy Yy CIpaBax IMpoO CHaJKyBaHHS» BCTAaHOBIIOE, IO HaOyBad 3a
CIaJIKOBHM JIOTOBOPOM HE BiZIOBizae 3a 3000B’s3aHHAMH BigdyXyBada [5]. A TOMy MOXIHBO
3poOUTH BICHOBOK, III0 HaOyBa4eM 3a CIIJKOBHM JIOTOBOPOM MoOKe OyTH SIK Ji€31aTHa 0coda,
TaK 1 HETTOBHOJITHS 0co0a Ta 0OMexeHo mie3narHa (izuuana ocoda.

JI. B. Kpacuipka BBaXkae, Mo y pas3i KOJIu JUTHHA € HaOyBaueM YH BiTdy)KyBaueM IpaBa
BJIACHOCTI Ha MAifHO 3a CIIaJKOBHUM JIOTOBOPOM, TO i/ 9ac yKJIaJaHHS I[bOTO OTOBOPY BapTO
BpaxoByBaTH BHUMOTH 3aKOHOIABCTBA MO0 OOCATY IMBUIBHOI [i€3JaTHOCTI MaJOJiTHBOL
Ta HEMOBHOJITHROI OCOOHM 1 BKIIOYATH JO 3MICTy CITaJKOBOTO JIOTOBOPY Ti YMOBH (TIpaBa Ta
000B’s13KM), AIKI MOYKE BUKOHATH HaOyBad-IUTHHA, MAIOYH HA yBa3i, 10 HaOyBad y CIIaJIKOBOMY
JIOTOBOP1 MOKe OyTH 3000B’I3aHN BAMHUTH TIEBHY 10 MAHHOBOTO 200 HEMAHHOBOTO XapakTepy
JIO BIIKPUTTS CIIAIIIHMHK a0o micys i1 BigkputTs [8, c. 105].

Bigmosigao mo 4. 2 cr. 1307 LK Vkpaiam nepeadadeHo, Mo «3amoBiT, SKAW BiguyKyBad
CKJIaB IOJI0 MaiiHa, BKA3aHOTO y CIAaJKOBOMY IOTOBODi, € HIKUEMHHM)», TOMY TaKUM YHHOM
3aKOHOJIaBEIlh BU3HAYMB JIOJIO TIPaBa BIACHOCTI Ha MaitHo [2].

3 MEeTOI0 HEeZIOMYIICHHS IIePEX0Ly MaifHa, [0 € IPEMETOM CIIaJKOBOTO JOTOBOPY, A0 TPETiX
0ci0 HOTapiyC OJHOYACHO 3 IMOCBITYCHHSM IIHOTO JOTOBOPY HAKJIAMAE HA 3a3HaueHEe MaifHO
3a00pOHY BiIUY)KEHHS Ta BHOCHTH BIIOMOCTI MPO HHOTO O €IWHOTO NEP>KaBHOTO PEECTPY
3a00pOH BiIUYyKEHHsI 00’ EKTIB HEPYXOMOTO MaiftHa. 3HATTS 3a00pOHH Bi0yBAETHCS ITICIIS CMEPTi
BiIUyXKyBa4ya Ha IIiJICTaBi CBIJOITBAa MPO CMEPTh. 3aIOBIT, CKIAJCHUN BiIdyKyBaueM MO0
MaifHa, BKa3aHOTO Y CIIaAKOBOMY JOTOBOPi, € HIKIEMHHUM HE3aJIEKHO BiJl 4acy HOTO CKIIaJaHHS.

VY pasi cMmepTi Bimdy)KyBada Ha IiJCTaBi CBIJOITBAa OpraHy Iep)KaBHOI peecTpailii akTiB
[IUBITLHOTO CTaHy MPO CMEPTh HOTapiyc 3HiIMae 3a00pOHy BiguykeHHs (miamyHkTH 8.7, 8.8 m. 8
rasu 2 po3niny II Haka3zy MinictepcTBa roctuilii Ykpainu Big 22 jrotoro 2012 p. Ne 296/5 «IIpo
3arBepkeHHs [lopsaKy BAMHEHHS HOTapiadbHUX O HOTapiycamMu Ykpainmy») [9].

Jo Toro x, Ha mymKky FO. M. KozesikoBa Ta B. M. Mapuenko, yKJ1aBIIu CIIaJKOBHIA JOTOBI,
BiUy)KyBa4 BTpavae JIAIIC MPABO PO3MOPSIKEHHS MAafHOM YHACHIOK HaKJaJeHoi 3a00poHU
BiUy)KCHHS, BOJHOYAC TPOJOBXKYE BOJIOMITH Ta KOPHCTYBAaTHCS HUM, TOOTO €KCIUTyaTyBaTh
BIJIMTOBIZIHO JI0 IPU3HAUEHHS, @ TAaKOK 3100yBaTH KOPUCHI BJIACTHBOCTI Ta qoxomu. Hampukian,
MOYKJIMBO TIEpeaTH B HalM 4m opeHmy Iie Maitao [10, ¢. 220].

OCKUIBKH CTIaJIKOBHI JIOTOBIp TMOB’s3aHUN 3 0cobamu Horo ydacHuWKiB, To cT. 1308 IIK
YkpalHu BH3HaU€HO MPaBO CTOPIH 3BEPTATHCSA A0 CYAy 3 METOI0 JOCTPOKOBOTO PO3ipBaHHA
nmoroBopy. Po3ipBaHHS CIIAIKOBOTO TOTOBOPY MOKITUBE 3 1HIIIaTUBH OJIHI€] 31 CTOPIH y CYIOBOMY
nopsaky. Tak, CITaJKOBHWI JOTOBIp MOXKe OyTH PO3ipBaHUU BiIdyXKyBadeM, SIKIIO HaOyBad He
BUKOHY€ HAJIGKHUM YHMHOM ITOKJIAJCHUX Ha HhOTOo 000B’s3kiB. HaOyBau jke MoOXKe BHMaratu
pO3ipBaHHS JOTOBOPY B TOMY BHUIIAJIKY, SKIIO HaJEKHE BUKOHAHHS 000B’S3KiB 3a JOTOBOPOM 3
fioro 00Ky HeMOXKJIHBE (HaPUKIIA, 3 IPUYMH MOTiPIICHHS CTaHy 3/10pOB’S).

BinmoBimHO 10 IIOTO MOJOKEHHS 1HIII 0COOHM, y TOMY YHCIi CHAaIKOEMIN BiqdyKyBada, HE
MOXYTh TIpel’ IBJSITH BUMOTHY TIPO PO3ipBaHHS CIAJKOBOTO JAOTOBOpY (a03. 5 1m. 28 mocTaHoBH
ITnenymy BepxoBraoro Cymy Big 30 TpaBas 2008 p. Ne 7 «IIpo cynoBy NMpakTHKy y CIpaBax Impo
CHagKyBaHH») [5].

BapTo 3a3naunTH, 1110, BiAMOBITHO /IO IIUBIIEHOTO 3aKOHOIABCTBA, HE TIepeI0aYeHO IPABOBUX
HACJIAKIB iICTOTHOI 3MiHM YMOB CHaJKOBOTO I0ToBOpY. Ha Hamry gymKy, BATOMHM HEIOJIKOM B
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YMOBaX CHOTONIEHHS € BiJICYTHICTh 3aKOHOJABUOTO BPETYIIOBAaHHS BiIIIOBiTaFHOCTI HaOyBada
32 HEBHKOHAHHS YW HCHAJIC)KHE BHKOHAHHS CIaJKOBOTO OTOBOPY. A TOMY, BIAIOBIJHO 0
LUBIIBHOTO 3aKOHONABCTBA, 33 JKUTTSA BIAUY)KyBad MOXKE pO3IpBATH B CYIOBOMY MOPSIIKY
CITaJIKOBHUI JOTOBIp Y pa3i HEBUKOHAHHS HaOyBadeM HOTo po3MOpsKeHb, TOMY s HaOyBada
HACTYIAIOTh HEraTHBHI HACII/IKK 32 MOPYILEHHSI YMOB JIOTOBODY.

Bimnmosimao mo u. 3 cr. 1307 LK VYkpaiHu BCTaHOBIIEHO, IO «Biqdy>KyBad Mae IPaBO
MPU3HAYUTH 0cO0y, sika Oyle 3MiiCHIOBATH KOHTPOJb 32 BUKOHAHHSM CIAJKOBOTO JIOTOBOPY
micas #oro cmepti. Y pasi BiICYTHOCTI Takoi 0COOM KOHTPOJIb 32 BUKOHAHHSM CIAJKOBOTO
JIOTOBOPY 3IIHCHIOE HOTapiycC 3a MIiCIEM BIAKPHUTTS CHIaAIIuHI [2].

3 oAy Ha 3a3HA4YCHE IMOJIOKEHHS, BAPTO HArOJOCHTH HA MPOOIEMHUX MUTAHHSIX, L0
MOJISATAIOTh Y TAKOMY: Ha SIKOTO0 HOTapiyca MOKIaIa€eThCs el KOHTPOJIb, Y MA€ MPaBo iHIIN
HOTapiyc NpaBo 3IHCHIOBATH KOHTPOJb 32 BUKOHAHHSM CIIa[JKOBOTO OroBOpy Toiio. Tomy Ha
HaIle MepeKoHaHHs, I1i TTOBHOBaXXCHHS JOMUJIBLHO TEPEeI0AYNTH ITUBITLHUM 3aKOHOJABCTBOM, a
TaKOXX BCTAHOBIICHHS CaHKIIIi y pa3i HEBUKOHAHHS IHOTO JIOTOBOPY HaOyBadeM.

BucnoBku. OTXe, MJICYyMOBYIOUM BCE BHIE3a3HAYCHE, MOXHA 3pOOWUTH BUCHOBOK, IO
CHaJKOBHI JIOTOBIp 3a CBOIMHM O3HAaKaMH € JBOCTOPOHHIM, OIUIATHUM, KOHCEHCYalbHUM,
aJeaTOpHUM, IOBTOTPHUBAIHM, 3 YCKIATHCHHM IIOPAOKOM 3MiHHM 1 po3ipBaHHA. Bapto
HAaroJIOCHTH, IO CIAaJKOBUI JOTOBIp € 0COOIMBOIO (hOPMOIO BUPAKESHHS BOJII CIIAIKOJABIIS HA
BHITAJIOK CMEPTi. 3BEPTAEMO YBary, 10 32 CBOEIO MPABOBOIO KOHCTPYKIII€IO CITATKOBHA TOTOBIp
MOIOHMI 3 TOTOBOPOM JIOBIYHOTO YTPUMAHHS, MPOTE 3HAYHI BiIMIHHOCTI B TPaBOBIil MPUPOI
JIOTOBOPY OBIYHOTO YTPHUMAaHHS Ta CHaJKOBOIO JOTOBOPY B KIHI[EBOMY ITi[JICYMKY HPH3BOMASTH
JI0 iICTOTHOI Pi3HUII B IPABOBOMY PETYJIIOBAHHI X IHCTUTYTIB.

Haromoiyemo, 110 BaroMMM HEIOJIKOM IIPAaBOBOTO PEryJIIOBAHHS CIIaJJKOBOIO JIOTOBOPY
B YMOBaX CHOTOJICHHSI € KOHTPOJIb 32 BHUKOHAHHSIM I[bOTO JOTOBOpPY, IIO 3YMOBJIEHO HOTO
0cO0MMBOCTAMH. 3BEPTAEMO yBary, Mo ocoba, ska Mpu3HadeHa BiIUyXKyBayeM, 91 HOTApiyc HE
HaJIiJIeHI TpaBoM 00OMEXKYBaTH ITPaBOMOYHOCTI Ha0yBada — BIaCHUKA MaliHa, sike OYJI0 IPeIMETOM
CHaKoBOro qoropopy. Ha Haury gyMKy, BApTO Ha 3aKOHOJABYOMY PiBHI Mepe10auiTH OI0KEHHS
mpo Te, mo HaOyBad MOBMHEH MiJ Yac 3BEpPHEHHsS 1O HOTapiyca 3 METOI0 3HATTSA 3a00poHH
BiJTIy’KEHHSI IIICJII CMEPTi BiAUyKyBaya MoAaTH JOKyMEHTH a0o iHIII JOKa3W Ha IiATBepAKCHHS
BHKOHAHHS HUM CBOiX OOOB’SI3KiB 3a JIOTOBOPOM, a HOTapiyC YIOBHOBKEHUIH BHMAaraTd Taki
nokasu Binm HaOyBada. Takok yBaru morpeOye BCTaHOBJICHHS CaHKIH y pa3i HEBUKOHAHHS YU
HEHAJISKHOTO BUKOHAHHS YMOB JIOTOBOPY TICIS CMEPTi BigUyKyBada.
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O. M. Obryvkina. Features of an inheritance contract: legal aspect

Due to the improvement and rapid development of social relations, the notion of «inheritance
contracty, previously unknown to domestic civil law, has been established. The introduction of
an inheritance contract as a new institute of civil law is an innovation in national legislation and
is regulated with the adoption of the Civil Code of Ukraine in 2003.

The purpose of this article is to directly understand the nature of an inheritance contract in
the system of civil law institutions, to identify the problematic aspects of such a contract and how
to improve an inheritance contract.

The major drawback of the legal regulation of a hereditary contract in present conditions
is a control over implementation of this contract, what is due to its peculiarities. The person
appointed as an alienator or a notary is not empowered to limit the powers of an acquirer —
owner of property which was the subject of the inheritance contract.

In our opinion, it is necessary to ensure legislatively a principle that the acquirer when
applying to a notary for canceling prohibition of alienation after death of the alienator must
submit documents or other evidence to confirm the performance of his duties under the contract,
and the notary is authorized to require such proof from the acquirer. Attention should also
be given to imposing penalties in case of non-compliance or improper implementation of the
contract after death of the alienator.

Key words: inheritance agreement, inheritance, transaction.
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TEHE3A PO3BUTKY IPABOBOT'O
3ABE3INEYEHHSA AYKIIIOHHOI TOPI'IBJII

Y cmammi npoananizosano nowsamms «ayKyioHHa mopeiensn», O0CHIONCEHO ICMOPUYHI
acnekmu CMAHOBLEHH AYKYIOHHOI MOp2i6ni, 3a2albHUll pO36UMOK MEXAHIZMY OpeaHizayii
ma npogedeHHs: AyKYIOHI8 i3 BUOIIEHHAM OCHOBHUX emanie, GU3HAYEHO OCHOBHI YeHmpu, Oe
NPOBOOUNUCS AYKYIOHU, OOCRIONCEHO CYHACHI C8IMOGI meHOeHyii, wo 6i0nosioarms pieHIO
PO3BUMKY MINCHAPOOHUX AYKYIOHIB, a4 MAKOIC GUHAYEHO PO NpobieM, AKi GUHUKATU ) XOOI
PO38UMKY AYKYIOHHOI MOp2i6ii.

Kniouoei cnosa: ayxyion, ayxyionna mopeisns, besnexa, Kynieisa-npooaxic.

H. B. Huxkutuenko, A. C. I[Ipouskuna, O. B. Capuunkasn. I'eHe3uc pa3BuTHSI IPABOBOI0
obecrieyeHHs1 ayKIIMOHHOI TOProBJIN

B cmamve npoananusupogaHo NOHsMUE «AYKYUOHHASL TOP206IsL», UCCLE008AHb
ucmopuyeckue acnekmvl CMAaHOGIeHUs AyKYUOHHOU MOp206iu, obujee pazeumue MexaHusma
op2anuayuu U npoGedeHUe AyKYUOHO8 C 8blOELEHUEM OCHOBHBIX JMANO0S, ONPe)eieHbl OCHOGHLLE
yenmpul, 20€ HPOBOOUNUCH AYKYUOHDL, UCCIEO08AHbI COBPEMEHHbIE MUPOBble MEHOEeHYUlU,
coomeemcmeyloujue YyPosHIO PA3EUmusi MENCOVHAPOOHBIX aAYKYUOHO8, d MAKICEe ONPedeieH Psio
npobdeM, KOMopbvle 603HUKANU 6 X00€ PA3GUMUSL AYKYUOHHOU MOP2OGIL.

Kniouesvie cnosa: aykyuon, aykyuoHHAs: MOP2oaisl, 6€30nACHOCHb, KYIIS-NPoOaica.

MeTo10 cTaTTi € TOCITIDKEHHSI TEOPETHYHHX 1 MPUKIIAHAX aCHEKTiB PO3BUTKY ITPaBOBOTO
peryioBaHHS ayKIiOHHOT TOPTIBIIi.

AKTyaJdbHicTh TeMH OOyMOBJIEHa HEOOXIIHICTIO IOCIHIIPKCHHS NHTaHHS HPOBEACHHS
AyKI1OHIB, OCKUIBKM OCTaHHIM € MOMIMpPEHHM crocoOOM 3IiMCHEHHsS olepauiil 13 KymiBii-
NpPOJaXy TOBapiB, SKHH 3aCTOCOBYEThCS B YMOBAaX Cy4YacHOi PHUHKOBOI E€KOHOMIKH SIK Y
MDKHapOAHIHM TOPriBii, Tak i HA BHYTPILIHIX PUHKax OuUIbIIOCTI KpaiH. MikHaposHi ayKIioHH
3a3BMYall peaji3oBYIOTh TaKi TOBApH, SIK Yai, TIOTIOH, OBOYi, (pyKTH, puda, xymobda. Takox
MOIMIMPEHNMH IIPEAMETaMH TOPTiB Ha MDKHAPOIHHMX ayKIiOHAX € ITyIIHO-XyTpsiHI TOBapH Ta
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