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Hleguenxo A. E.
00KMOp I0PUOUMHUX HAYK, npodecop,
3aeidyeau xaghedpu meopil npasa ma depxcasu HYJIIC Yrpainu

Cmapocmiox A.B.
xanoudam IOPUOUYHUX HAVK, OOYyeHm,
3acmynnuk 3asioysaqa xaghedpu meopii npasa ma depaxcasu HYJIICY

TEOPIA AEPKABH I [IPABA B KOHTEKCTI MOAEPHIBAINIT IOPIITYHOX
OCBITH B YKPAIHI

HaraneHi mpoGieMu pO3BHTKY CYYacHOTO YKDAaiHCBKOTO CYCIiNGCTBA, B AKOMY OCHOBHOIO
COUIaNBHOK LIHHICTIO € JIOAHHA, BUMAraioTh TEOPETHUHOIO NEPEOCMHUCIIEHHS POJIi T2 3HAYEHHS
FOPHIMYHOT OCBITH 3 METOIO SKICHOTO MPOLECY MiATOTOBKH MalGyTHIX daxiBUiB B ranysi JepkaBu
i npasa.

Bpaxosyroun Toif QaxT, WO $yHAAMEHTAILHE MiCLe B CHCTEMI IOPHAMYHUX HAyK
HANEXHTH TEOpli NepkaBH | MpaBa, Hawa yeara Oyae 3ocepelbkeHa Ha 3'scyBaHHI 1i poni Ta
3HAYEHHA B KOHTEKCT! (JOPMYBaHHA, PO3BHTKY 1 3aKDIMNEHHA HOBOTO IOPUAHYHOMO MHCIEHHA,
BUCOKOrO PiBHA NpodiecioHaliaMy, MPaBOBOi KyJbTYPH, HEOOXIJHOCTI CTBEPIKEHHS PEXUMY
3aKOHHOCTI Ta NPaBOINOPSIKY B CYCMiNBCTBI. Oco0anBoi Bary HabyBalOTh TATAHHA HEOOXIAHOCTI
BpAxyBaHHs €BPONEHCHKOI CHCTEMH [iHHOCTeH B Hpoleci po3BHTKY Teopil depxasu i mpasa fK
HAyKH T2 HaBYaNbHOI AUCLMILTIHY.

CyvacHa 3arajbHOTEOPETHYHA IOPUCIIPYIEHLIs XapakTepu3yeThCsA TAKMMH O3HAKAMH SK
IENOJITH3AWIA Ta Aeideonorisallid, U0 € BAKITHBAM KDOKOM Ha ULIAXY HabawKeHHA CydacHOi
BITYH3HAHOI HAYKH | OCBITH 0 €BPONEHCHKHX CTAHAAPTIB.

DopMyr0uH UIHHICHY OCHOBY IOPHIMYHOrO MHCIEHHA, TEODiA AEKABU | MpaBa HE MUIlle
CTBOPIOE BIAMOBIAHI TeopeTHuHi Moxen, GopMyroun 6a30Bi NOHATTA Ta Kateropii, a # cyTTemo
BILTMBAC HA NPOLEC HOPMyBAHHS [IPABOBOT'0 CBITONILIAY, IPABOBOI KyIBTYPU MajiGyTHIX FOPUCTIB.
TakuM LLIAIXOM (QOPMYIOTECA BHYTPIlIHI YCTAHOBKM IIOJO Mpouecy pealisauii HOpM mnpasa,
BHMXOZIAYH 3 PiBHA OCBITH, AIKICHOI XapPaKTePUCTHKY HAOYTHX IODUAMYHHX 3HAHb.

HeobxinHo 3a3Ha4yuTH, WO 33 POKH HE3AIEKHOCT! B JepxaBi OYyJI0 MiATOTOBIEHO NOCHTE
BEJIMKY KiJIEKICTh IODHCTIB, ane MUTAHHA CTOITH HE B iX KINBKICHI XapakTepucTdli, a B piBHi
NIATOTOBKH, HAlOBHEHOCTI IOPHAMYHMX 3HAHB Ta LiHHICHIN opiewtauii. FOpyct, axuil mame Ha
BHCOKOMY DiBHi Bosiofie HeoOXinHo0 iHdOpMallielo MO0 ICHYI040i HOPMATHBHO-NIPABOBOI 6a3u
T4 NPAKTUKK ii BUKOPHCTAHHA HE MOXXE MPOTHCTOATH THM BHKJIMKaM, AKi iCHYIOTb B pealbHOMY
CyCIIBHOMY KHTTi Ta [pOLECI PO3BUTKY CYCHINBHUX BigHOCHH. IloCTae MMTaHHS: Ha LIO Came
Mae OYTH CIPAMOBaHA NPaBOBA CBITOMICTE 0Ci0, MPAKTHKA TiANBLHOCTI SKuX Oyze abo € NoB’A3aHa
3 TIPaBOM T& NMPOUECOM H0ro BTIICHHA B XKHTTA? BionmoBiab, #a Hall NOIJAN, Mac MICTHTHCA BXeE
Ha Mo4YaTkOBOMy mnpodeciiinoMy ertami Ii ¢opmysaHHa Takum eramoM i € caMm mnpouec
HaKONTMYEHHA IOPUAMYHHX 3HAHb, AKHH BIAOYBAEThCA LIUAXOM 3MOGYTTS FODMAHYHOI OCBITH Y
BHILMX HABYATLHUX 3aKJIafaX.

Cnig 3a3Ha4UTH, MO HE JMBAAYACE HA BCi NMpOOGNEMHI acmeKTH DO3BUTKY Cy4acHOl
IOPHINYHO] OCBITH B YKpalHi, HE MOXHA He 3rajiaTH MO iCHyIOUi CyTTER] IO3UTHBHI 3pyLIEHHS B
PO3BHTKY 3arajltHOTEOPETHYHOI HAyKH NP0 AEPaBy i [IpaBo Ta ii BIUIHB Ha NPOLEC BUKIANAaHHN
Teopii AepXaBM i NnpaBa y BHINMX HaBuyalbHUX 3aknafax. [IO3UTHBHUM € Te, wo: Biabynacs
OENOMITH3AIliA Ta MACIASONOTI3allA  BITYM3HAHOI 3arAILHOTEOPETHYHOI  IOPHCIPYACHLIN,
YCBIIOMIIEHHA TOrO, IO [EPHKABA € BHHATKOBHM TBOPLEM 3aKOHY, ale HE Mpasd, yTBEPUKEHHA
OyMKH IIPO Te, IO NEHE3UC NPaBa MA€ BUTOKH HE 3 NIEPXKABH, & 3 PEATBHOTO MUTTA, NPHPOIHEX
npaB JIOAMHH, fKi € NEPUIOIKEPE]OM NPaBa, YCBIZOMJEHHA TOrO, IO NpPaBO HE BUBUKAE
BOMHOYAC 3 ACPXABOI0, a Mepemye iff; mpaBo MoXe iCHYBaTH Oe3 Iep)KaBu i 1mo3a HEW, Ipo
HEZOLUTBHICTh MEX2HIYHOr0 NpUB’A3yBaHHA pPO3BUTKY mpasa [0 AEpXKaBM, HEOOXIAHICTH
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BpaxyBaHHS KyJbTYpPHMX, PEMCiMHMX HaUiOHANBHMX YMHHHKIB, fKI ICTOTHO BILIMBAIOTh Ha
XapaKTep B32€MOLIi MiX IePKaBOIO i IPaBOM Ta CTYIHb iX aBTOHOMHOCTI [ 1, ¢.36 ].

LliHHicHI 3pyLIEHHS B TEOPETHKO-IPABOBOH AyMII IMOJO Mi3HAHHA NEPKABH i MpaBa
OOYMOBUIIH HEOOXUNHICTh BHDIlIEHHA NMTaHb LIOAC NEPErNAy METOAOJNOTIYHHX NiAXodis B
npoueci BHkJianaHHs Kypcy «Teopis pepkaBu i npaBa». Tak, He BUDINICHHM 3aJHIIAIOTHECS
NIMTAHHA JOUIMBHOCTI 860 HENOUINBFHOCTI PO3NOALTY TEOopii HepKaBy i IpaBa Ha Teopilo npasa Ta
TEOPILO IEPHKABH.

BpaxoByroud HOCBiA 3aXigHOEBPOMEHCHKUX KpaiH, CYTTEBI 3MiHM B MIHHICHMX miaxonax
OO0 PO3YMiHHA DOJIi IpaBa Ta [AEPXkaBH B CYCIIIBHOMY >KMTTi, YCBIIOMIEHHS TOro, ILO NPaBo
rnepenye nporecaM BHHUKHEHHS I€PXKaBH, BUIIPABAAHOI0, Ha HAIll IOTMIAL, € AudepeHmiania Teopii
IepaBH 1 NpaBa Ha Teopilo mpaBa i Teopilo nepxasd. IIpm YoMy, npouec BHMBUEHHA
3arajlbHOTEOPETHYHMX IUTAHb 040 DYHKIIOHYBaHHS NpaBa i AepKaByU Ma€ PO3NOUMHATHCS CaMme
3 Teopii mpasa. OOHAM i3 aPryMEHTIB Ha KOPUCTh TKOTO MIZXONY € HEeoOXIOHICTH 3m00yTTS
MaliOyTHIMYM IOpPUCTaMH B MEpUIy 4YEPTY THUX 3HAHB, SIKI HANOBHHIHM 6 iX CBLIOMICTb LIHHICHMM
OaueHHAM TpoLecy 3MiliCHEH s nepxkaBHO-BIaHuX yHKUiR. be3 Bixnosidi Ha GysnaMeHTansHe
NWTaHHA (IO TpeNcTaBise coGolo mpaBo?», AKe # KO Temep 3aiMINAETHCA AUCKYCIHHUM B
JOpMINYHUI Haylli, HENOLINBHO BMBYAaTH TeMH, SKI NOB’A3aHI 3 NEPAABOI Ta MiANBHICTIO
JepKaBHOTO amapary, TOMy LIO came Teopif mpasa ¢opMmye 0a3oBui NpaBOBHH CBITOIIISLA
MaiOyTHIX I0PUCTIB, AKUit MPOEKTYETCS HA BC1 ACPAKABOTBOPYI nporec. MoxHa JIMINe YSBUTH,
CKUTBKM IIKOAM 3aBIACTH FOPUCT, B CBIZOMOCTI SKOTO MIl[HO 32KDINUThCA AYMKa, LIO NEPKaBa
CTBODIOE N1paBo a60 po3yMiHHA NpaBa, AK HAKA3y BIAAH.

HenpumycTMMO  OTOTOXHIOBATH MICLE 1 PONb NMpaBa Y >KUTTERIANBHOCTI CYCMINBCTBA,
3BOAAYM HOTO O 3aKOHOLABCTBA. ICHYBaHHSA NMpaBa HE OOMEXYEThCS iCHYBRHHAM >KoHoI i3 Horo
thopm.

Llinsum, Ha Halu TOTNAL, € OayeHHA modo npasa [1. PaGiHoBuua, ikuit 3a1eKx1apyBas pyx
110 «EBPOTICHCHKOTO TIPABOPO3yMiHHA», 3 BPaXyBaHHAM TAKUX HETHIIOBUX JUIS BiTUM3HAHOrO
[PaBOPO3YMIiHHS O3HAK [paBa fK. 3[aTHICTh 3afOBOJNBHATY BIAIIOBIMHI IHTEpECH, BPaxyBaHHS
6iocoliaNbHUX XapPaKTEPUCTHK {HAMBINIB Ta X INCHXOJIOrIYHOro CTaHy, YHIKalbHICTD COUIaNbHOI
CHTyallii , YHEMOXINBIEHH GOPMali3oBaHOTO MiAXOMy, NOTPeGH BUXOIY 3a MEXi FOPHUIMHHOTO
TEKCTY Ta CIPaBeNBOI 30a1aHCOBaHOCTI[2, ¢.56].

IlpaBo Mae MIiCTMTH B CBOIH OCHOBI npaBa JIOAMHH. BpaxyBanHs peansHHX NoTped Ta
iHTepeciB iHAMBIAIB HamMoBHIOE TpaBo 3MicToM. Po3yMiHHA NpaBa 3 MO3MUiA 3axuCTy mpas 1
cBOGON JIIOAMHH | IPOMaJfHMHA BiANMOBiZac Tif MeTi, Ha MOCATHEHHA SKOi BOHO Mae OyTu
CIPAMOBAHE.

OnHax, CHOrOAHINIHIN CTaH PO3BUTKY YKpaiHU XapaKTEPH3YEThCA 3aTOCTPEHHAM ICHYIOUHX
CyNepeyHoCTel WION0 B3AEMOBITHOCHH MDK IDOMaffHaMH 1 JEpPXKaBOKO. «...JEpKaBa, fKa
MOBYHHA 3aXWILATH NPaBa [POMAJAH, OMIKyBaTHCh «3araibHEM O/IaroM», cama MepeTBOpHIach y
«OI3HECTIPOEKT» OKPEMHX MOJITHKIB, AKi 00’€qHAINCA 3 METOK OTPHMAHHA HAANPUOYTKiBY[3,
c.271].

BpaxoByroun Te, IIO XapaKTEPHOI DPUCOK CY4YacHOI TEOPETHKO-NIPABOBOI AYMKH €
IUTIOpaIi3M imedl [o/10 po3yMiHHA Npasa B MpoLieci MiArOTOBKY CHEMIAMICTIB B raTy3i JepKaBH 1
npaBa HeoOXiTHO BpaXoBYBaTH €BPONEHCHKI MIXOAH 10 BUBUYECHHA NpaBa Ta TaKi MpaBoBi ixeany,
SIK OCHOBOIMONOXKHI [paBa THOIWHN, IPHHIKI BEPXOBEHCTBA [IPaBa Ta [PAaBOBUX 3aKOHIB.

TipaBo maso i Mae cBOK BracHy iCTOpIO, Mepioay po3BUTKY 1 T.4. ToMy, Ha Ham MOTJIAL,
IOLIJTBHO BHKOPHCTOBYBATH B)KE ICHYIOUMH SK TEOPETHYHHH, TaK 1 MpakTHYHUH AOCBIA 10RO
PO3MEKYBaHHA MPEIMETHOrO NONsA Teopil AepkaBW 1 NpaBa, BUBYEHHA ITHOMHHMX IIPOLECiB
BUHUKHEHHS, PO3BUTKY i GYHKLUIOHyBaHHS NIPaBa, AK CAMOCTIHHOTO SBHILA CYCNLUIBHOTO XMTTH 3
METOIO 37iHCHERHA e(EKTHBHOI NPAKTHYHOI MisSUTBHOCTI.

JIITEPATYPA:
1. Ilpo ykpaiHChke [IpaBo: NPaBOBAa OCBITA i HAYKa, METONOJOTIA FOPHAHYHUX OCTIKEHE
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