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KPUMIHAJIBHE ITPABO TA ITPOLHEC

YK 343.14

bamra L. L.,
KAHOUOAM 10pUOUYHUX HAVK,
ooyenm xagheOpu onepamueHo-posULyKo8oi OiLbHOCHI
Vuigepcumemy Oepoicasnoi gicxkanvuoi ciyoicou Yxpainu

YAOCKOHAJIEHHSA MOPAAKY PO3IIIAY KJIOIMOTAHD ITPO HAJTAHHS TO3BOJTY
HA MPOBEJAEHHA HEITTACHUX CJIAYUX (PO3ITYKOBHUX) 1IN

IMPROVING THE PROCEDURE FOR REVIEWING APPLICATIONS FOR GRANTING
AUTHORIZATIONS TO HOLD SECRET INVESTIGATIVE (SEARCH) ACTIONS

V cTaTTi posIIAAAoThCS 0COOMHUBOCTI IIPABOBOTO PETyIIIOBAHHS HaJaHHS J03BONY CIITUMM CY/CI0 Ha IPOBEICHHS HETTAaCHHX
CITLTIHX (PO3IIYKOBHX) A1if. Bi3HaYeHO HETOMIKY BCTAHOBICHOT KPHMIHATEHIM ITPOIIeCYaTBHIM 3aKOHOJABCTBOM IIPOLIEY PH PO3ITLI-
7y KJIOTIOTaHb IS OTPHMAHHS TO3BONTY Ha IIPOBE/ICHHS HeINIACHHUX CJILIUMX (PO3IIYKOBUX ) AiHf. 3alpolOHOBAHO aBTOPCHKY PeakIliio
1. 5 oT. 248 KpuMIHATBHOTO MPOTIecyalbHOTO KOJEKCY YKpaiHH.

Kmouoei cnosa: xpuminanvhuii npoyec, KpuminanbHe cyOOUUHCIBO, NPOGEOCHHA HeSIACHUX COUUX (PO3ULYKO8UX) Oifl, po3enao
KAONOMAaHs, criouuii cyoos.

B cTatpe paccMaTpuBaroTes 0cOOEHHOCTH MIPABOBOTO PETYINPOBAHIS IIPE/I0 CTABNICHIS Pa3pelIe s CIIeICTBEHHBIM ¢y Abei Ha ITpo-
Be/IeHIIe HETTIaCHBIX CIIe/ICTBEHHBIX (PO3BICKHBIX ) fekicTBHiL. Ompe/eneHs! HeJoCTaTKU YCTaHOBICHHOH YTOOBHEIM IIPOIIeCCYATBHEIM
3aKOHO/[ATENECTBOM MIPOLIEAYPHl PACCMOTPEHHUS X0/aTaifcTB I IOy YEeHUS pa3pellieHns Ha IIpoBe/IeHIe HEeTTIacHbIX CIIe/ICTBEHHEIX
(posblckHBIX) geticTBHi. 1pepIoxkeHa aBTopekas peakimst U. S ¢, 248 YroIoBHOTO IPolieccyalbHOTO Kojlekca YKPauHbI.

Knrouesvie cnosa: yeonosnuiii npoyecc, y2onosHoe cy0onpousso0cnieo, nposedeniie He2lacHblx Cle0CHBeHHbIX (PO3bICKHBLY) Oeii-
cmeuti, paccMompeniie X00amaticme, cleocmeeH bl Cyows.

The article discusses the features of the legal regulation of granting permission to the investigating judge to conduct secret
investigative (investigative) actions. The short comings of the procedure for examining petitions established by the criminal procedural
legislation for obtaining permission to carry out secret investigative (search) actions are identified. The author’s edition of Part 5 of
Article 248 of the Criminal Procedure Code of Ukraine is proposed.

Key words: criminal procedure, criminal proceedings, secret investigative (search) actions, consideration of petitions, investigating

Judge.

HocTranoBka mpodiaeMn. YIOCKOHAICHHS CHCTS-
MU KpanHaanoro CYHOUMHCTBA B VYkpaisl 3yMOBITIOE
yBary, mo npw:[mﬂerbc;l CBOTO/HI HAYKOBLISIMH Ta Tpax-
TUKAMH TTUTAHHAM T IBUIICHHA ¢(DEKTHUBHOCTI KpUMi-
HAIILHOTO MPOLICCY 3arajioM Ta OKPEMHX HOTO CKJIATO0-
Bux yacTrH. Oco0MBOI BasKITMBOCTI HaOyBae mpodiaema
VIOCKOHAJICHHSI TIPABOBOTO 3a0C3IICUCHHS TPOBEICHHS
HEIIACHUX CalMumux (PO3IIYKOBHX) Al, OararoruiaHo-
BICTB SIKOI JO3BOJSIE CTBEPMKYBATH IMPO HASBHICTB ii
BIUTHBY 1 Ha 3a0€3TICUCHHA TIPaB Ta CBOOO,T JIFOAUHH 1 TPO-
MaIsHUHA, 1 HA TIPABOBUM CTATyC MPOKYpopa Ta CIii-
4OT0, 1 Ha (PYHKINOHYBAHHA 1HCTUTYTY CIIITMOTO CYIT.
Boaxouac, He3BaskarouH Ha BXKITHUBICTE BJOCKOHATICHHS
MIPOLICAYPH PO3MISIAY KIIOTIOTAHb PO HAJAHHS J03BOITY
Ha MPOBEICHHS HETNIACHUX CITYHX (PO3IIYKOBHX) IIH,
HayKOBO-TCOPECTUYHE MMATPYHTS BKA3aHOI rmpolieMaru-
K{ ¢ HE MOKHA BU3HATH JOCTATHIM JUIA BIATIOBIAL HA
BMKITUKH YaCy, TIOB S3aHI 3 I IBUIICHHAM eCI)eKTI/IBHOCTi
HALIOHATIBHOTO cymounHcTBa. Brasaue ciyrye anBep-
JOKCHHSIM amyam,Hocn Ta HOBM3HM TCMH LIET CTATTL.

AHAJ3 oOCTaHHIX JoCTi/UKeHL 1 nNyO/Tikamiii.
[MpobnemaM yAOCKOHAJICHHSA IMPABOBOTO  3abe3ric-
YCHHS HCMIACHHUX Caayux (PO3LIYKOBHX) MM IpU-
CBSIMCHO HAyKOBI Mpail Takux BucHux, Ak K.B. Anro-
vos, M.B. barpiii, B.M. Bexnapceka, P1. Bnaryra,

172

B.O. TI'mymkos, B.A. Komecumk, M.B. Kophienko,
€. Jlyksaumkos, B.€. Jlyk sravkos, M.A. Iloro-
PeLIBKHIA, €. Cxymum, .B. Crpoxos, B.M. Teanm-
HKK Ta 1H. Y iX po6oTax BU3H@YCHO CyTHICTB 1 CrIps-
MOBAHICTh HETJIACHMX CHIAYMX (PO3MIVKOBHX) i,
3amporioHoBaHa iX KiacH(ikaIisa, OKpPECICHE KO0
¥ OXapaKTePU30BAHUI TPABOBUN CTATYC iX Cy0 €KTIB.
Boxnouac mestki mporeay py, 30KpeMa po3nisi KIOIo-
TaHb NP0 HAAAHHS JO3BOJIY HA IMPOBCIACHHS HETTIACHUX
cmaunx (PO3UIYKOBMX) MiM, M€ HEIAOCTATHHO BHUCBIT-
JICH] ¥ HAYKOBHUX JHKEPETIax, IO 3YMOBIIOE TOILTBHICTh
3OIACHCHHST HAYKOBUX PO3BIIOK V BKA3aHOMY HAIIPsIMI.

MeTta HarmucaHHS CTArTl [OJUITAE vV BUSHAYCHHL
HCIOMKIB MPABOBOTO PETYIIIOBAHHA PO3MBILY KIIOTIO-
TaHb PO HAJAHHS JO3BOJIY HA IMPOBCICHHS HCIIACHUX
cmmaux (PO3IIYKOBHX) MM Ta OKPECIACHHI NUTAXIB X
TIOAOIAHHSL.

Bukyiag 0oCHOBHOTO MaTepla.Hy [Tobynosa B Ykpa-
iHl TpaBoOBOI  JepKaBy, SMILHCHHS IEMOKPATHIHIX
BIJHOCHH, ITJBHIICHHS JOBIPH TPOMAISTHCBKOTO CYyC-
MUTBCTBA OO OPraHiB MyOMYHOI BIaIM MAKOTh CBOEO
HCBIJ €MHOI0 YMOBOK C(CKTHBHE ()YHKLIOHYBaHHS
CHCTEMH KpHMIHATBHOTO cymoumHcTBa. Cmia ckazarw,
0 HA HULIXY A0 AOCITHCHHS L€l MCTH HaIla ACpiKa-
Ba BXXC MAa€ TICBHI 3700yTKH, TIO3UTHUBHO OINHCHI, V T.

© I. I. bammrra, 2019
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., Ha MIKHAPOZHOMY piBHi. Sk cripaBeTMBO BKasye
€ CKyJ'II/HJ.I BTUTFOKOYY BU3HAYAIbHI I‘yMaHlCTI/I‘{Hl 11ei,
CBITOBI Ta €BPOMECHCHKI JICMOKPATHYHI LIHHOCTI ¥ chepi
3a0€3IICUCHHS OCHOBHUX TIPaB Ta CBOOO I JIFOAMHH 1 TPO-
MasTHUHA, @ TAKOX CYYaCHHUH JOCBIJ MPAaBOOXOPOHHOI
JSUTBHOCTI TPOBIIHUX JEMOKPATHMHUX KpaiH, Kpumi-
HATBHUNM TPOLICCYATBHUHA KOACKC YKpaiHW MPOIIOHYE
BUB@XCHY MOJCITH POOOTH MOBHOBAKHUX JACPIKABHMX
OPTaHiB IIOAO BUSBJICHHA, NPUITMHCHHA Ta PO3KPUTTI
KPUMIHAJBHUX MPABOMOPYLICHD, [OIOBHUM 3100y TKOM
HOBOTO KPHUMIHATBHOTO IMPOLIECYATBFHOTO 3aKOHY aBTOP
BB@KAE YITKMM PO3IIOIUT KPUMIHATBHO-TIPOLICCY alb-
HUX (DYHKLIH MK OKPEMUMH YYACHUKAMH KPUMIHAIb-
HOTO CYIOYMHCTBA Ta HASBHICTH CUCTEMHU CTPUMYBAaHb
1 TIPOTHBAr, MO 3a0C3ICUyBATUME BHUPIIICHHS 3aBIAHD
mpasocyaaa. [Ipote HaMOIIBIT PEBONFOIIHHAM KPOKOM
3AKOHOJABLA CTANO BIPOBALKCHHS y CHCTEMY A0CY0-
BOTO poscnmyBamm HCTIACHUX CIIIIMX (PO3IIYKOBUX )
Ji, oo, MO CYTi, € OTICPATUBHUMH 3aX0JaMH, CIIPSIMO-
BaHWMM HA KOHCIPATUBHE OTPUMAHHS B1IOMOCTEH Mpo
MIATOTOBIFOBAHI TA BYMHCHI 3JIOYMHHU 3 METOK) IX HEBII-
KJIaJHOTO MPUIMHCHHS U po3kpuTT [1, ¢. 13].

Jli¥icHO, BIPOBAKCHHS Y CUCTEMY JOCYIOBOTO PO3-
CITL IYBaHHS HOMTACHUX CIILIIUX (pOSH.IYKOBI/IX) IIH BKE
JOBEIIO CBOKO TOLITBHICTS, OAHAK CITiI 3BEPHYTH YBa-
Iy Ha JGKUIbKA MPOGICM, MOB A3AHKX 13 iX MPABOBMM
3abe3neuCHHsIM. K LIJIKOM CIIPABSIIMBO 3y BAKYIOTh
M.B. Kopmrienko ta B.M. Teprunmuk, kokHa HermacHa
criaua aid Mae AeTaabHO PCIIAMCHTY BATHCS, BHXOISIHU
3 0COOMUBOCTEH ii MPEAMETY 1 METOZLY, 3 AOTPHMAHHSIM
TPYHUMITIB FOPMAMMHOI BU3HAYCHOCTI Ta IPOMNOPLIM-
HOCTI, 3aKOH Ma€ BUXOJUTH 3 TOTO, [IO TaKl Ali MOKYTh
3MIACHIOBATHCS JTHINE 3 YMOB KPaWHbO1 HEOOX1THOCTI,
KoM 063 HMX JOCSITH 3aXUCTY OUTBII BAaroMux Ormar
HEMOKJIMBO, META X 3aCTOCYBaHHs Mae Oy TH CyCIILIBHO
BaroMoxo, a 3aci0 JOCATHEHHS — HAUMEHII OO TSK IMBUM
YV KOHKPETHHMX YMOBAaX KPUMIHAIBHOTO TPOBAKCHHS.
YacTvHa HEMMACHUX CIIAYMX i, 0 HE BIAMOBIIAE
TaKMM KPHUTCPLIM, Mae OyTH BUKITFOUCHA 3 IIPOLICCYAlTb-
HOTO 3akoHOAaBcTBa [2, ¢. 106]. LukoM miarpumyrouu
JOYMKY HAayKOBLUB, JI0JAMO, IIO 3aBJAHHIM TMPABOBOL
HayKH 34 TAKUX YMOB € MOCTIHHE 3MIHCHCHHS MOHITO-
pHHTY 3a JOIUIBHICTIO 3aCTOCYBAHHA THX UM 1HIIMX
MPOLICAYP, OB A3aHMUX 31 3MHCHEHHAM HETTIACHUX CJT1 -
4uX (PO3IIYKOBHUX) M.

Y Oymp-skifi TIPABOBIHA ACMOKPATHYHIN ICpIKaBl
3aCTOCYBAHHS JICPKABOIO B 0CO01 CIiEIianbHO YIIOBHO-
BKCHUX HCIO OPraHIB 3aXO/IB IPUMYCY, OIICPATUBHO-
PO3LIYKOBUX 3aXOMIB Mac BIAOYBATHCS y YITKO BH3HA-
YCHMX MPABOBHMX MEKaX 1 IMOCTIHHO repeOyBaru mif
0COOIMBMM KOHTPOJICM U1 TOTICPCIKCHHS BHITAIKIB
MIOPYIUCHHS TPaB 1 CBOOOX JIFOAMHY Ta TPOMAITHHHA.
BesymosHo, B Yrpaini copmMoBaHo 10cuTh SHCKTHBHY
CHCTEMY CYZOBOTO KOHTPONEO, Y T. 4. 33 MPOBCICHHIM
HETIACHUX CITLAYUX (PO3IIYKOBHX) M.

3 UBOTO MPHMBOAY MOXKHA TIOTOAUTHUCS 3 JYMKOIO,
sky BucioBmoe M. Barpiii, mo He BC1 HemiacHi Cimimdi
(postrykosi) mii TOTPEOYIOTH JAO3BOIY CIIIMOTO CYIIl
Ha iX MPOBEACHH:, TOOTO € 00 €KTOM CYIOBOTO KOHT-
pomro. Anamiz monokens miasu 21 KIIK Vkpaivm nae
MIACTABH CTBEPKYBATH, LI0 JO3BOIY CIIIIYOTO CYIAL

MOTPEOYIOTh YHECCH] KIIOTIOTAHHS MIOAO TMPOBEACHHS
TaKMX HETIACHMX CIIIYMX IiH: aymio-, BIACOKOHTPOIO
ocobu (ct. 260 KIIK Ykpainu), HakmaaeHH apeuTy Ha
KOPECIIOHACHLFO, i orywsix 1 BUIMKY (et 261-262 KIIK
VYkpainu), 3usarTs iHQopMAaLil 3 TPAHCTIOPTHUX TEICKO-
myHikaianx Mepex (et 263 KIIK Ykpainwm), susarrs
iHpopMmaIii 3 ETCKTPOHHMX 1H(POPMAIIHHUX CHUCTEM
(ct. 264 KIIK VYkpainu), 00CTSKCHHS MyOMIYHO HEIO-
CTVIHUX MICLB, JKATIA M IHIIOTO BOJIOJIHHI OCOOH
(ct. 267 KIIK Ykpaitu), yCTaHOBICHHS MICIIC3HAXOTKCH-
HA pamioenekTporrHoro 3acody (cT. 268 KIIK Ykpainm),
crioctepeskeHss 3a ocoboro (. 2 cr. 269 KIIK Vkpai-
HH), MOHITOPHHT OaHKIBChKHX paxyHKIB (cT. 269-1 KIIK
Vxpaium), aymio-, BigcokorTpomo micirt (ct. 270 KIIK
Yipaitu), KOHTPOITIO 33 BUYMHCHHAM 3704HMHY (V BUTIAIKY,
niepeadadctomy 4. 8 c¢t. 271 KIIK Ykpaiuwm), HermacHoro
OTPUMAaHHA 3pasKiB IS TIOPIBHSUIBHOTO JOCIIIKCHHS
(CT 274 KIIK Ykpainu). Y 3asHadeHMX BUTAAKAX CIIJI-
YUl 34 TOTOUKCHHSM 13 IPOKYpopoM abo TPOKYPOP
3BCPTAIOTHCA 3 BIATIOBLAHNM KJIOTIOTAHHIM A0 CITLIY0-
TO CYUIl TIPO HaJaHHA J03BOITY (200 BIIMOBY B TaKOMy)
HA TPOBCICHHs HCDIACHOI CIIlA40i (pOSH.IyKOBOl) i,
Omxe, 3aKOHOJABELb ITi 1ac KOHCTPYIOBAHHS BIATIOBI -
HUX HOPM BHXOJMB 13 KOHLECIIIII IPO TC, MO 00 EKTOM
CYHOBOTO KOHTPOIIO TIOBHHHI 6yTH repeay CIM HeT1acHl
crmiadl (posmyxom) ii, TIOB’s13aHl 3 BTPYYAHHIM V TIPU-
BaTHE cmnKyBaHH;I X044, 3BUMANHO, Ha LBOMY CYIOBHIH
KOHTPOJIb HE 3aKIHIYETHCA |3, C. 87].

Bigmosiano mo momoxkens ¢T. 246 KpumiHanbHO-
T0 MPOLIECYATBHOTO KOACKCY YKpaiHM HETIacHl CJIimdi
(po3irykoBi) aii — 1€ PI3HOBMI CALTIMX (PO3IIYKOBUX )
I, BIZOMOCTI TPO (PAaKT 1 METOIH MPOBESICHHS SIKUX HE
MAJBITI0Th  PO3TOJIOLICHHIO, 3d BHHATKOM BHITAIKIB,
nepexbaucHux M Komexcom. Hermacmi cmimuat (pos-
LIYKOBI) Ali TPOBOAATECS Y BHITAAKAX, SIKIIO BIIOMOCTI
PO 3JIOYHH Ta 0CO0Y, SIKa HOTO BUYMHHIA, HEMOKIIMBO
oTpumMary B iHmME crioci6. Hermacwi cmimai (posmryko-
Bl) mii, mepexbadcHi ct. 260, 261, 262, 263, 264 (B yac-
THHI ¥, 10 TIPOBOIATHCA Ha TIACTaBl YXBaJIH CITlI40-
ro cyam), 267, 269, 269-1, 270, 271, 272, 274 uporo
Kozexcy, MpoBOAATECH BUKIIOUHO Y KPUMIHATBHOMY
HpOBaZDI(eHHl moA0 TLKKAX ab0 0COOMUBO TIKKHX
3704mHIB. PIIICHHS TPO MPOBEACHHS HETTACHMX CITLA-
4ux (PO3MIYKOBUX) AlH MPHUHMAE CIII UMM, TIPOKYPOP, a
y BUTIQJKax, rnepeadadeHux 1M Komekcom, — cmiauunia
CYLIs 3a KIOTIOTAHHSIM IPOKYpopa abo 3a KIIOMOTaH-
HAM CJIIYOTO, TOTOMKCHOTO 3 mpokypopom. Crmiaamit
3000B’s13aHHI MTOBIJOMHTH IIPOKYPOPA MPO TIPUUHATTS
PITICHHSA MO0 MPOBEACHHS TICBHMX HETITACHMX CITLIUMX
(po3IIyKOBHX) Al Ta OTpuMaHl pesynbrary. [Ipokypop
Ma€ mpaBo 3a00POHHUTH IPOBCACHHS ab0 IPHUITMHUTH
MOJAJIBIIC TPOBCACHHSI HCEIIACHUX CIILTYMX (pO3mIy-
KOBHX) Hii. BHUIIIOUHO MPOKYpOp Mae MpaBoO IIPHHHSI-
TH PILICHHS TIPO TIPOBEACHHSA TaKOi HETIIACHOI CITiTI0i
(po31ryKoBOi) /li, AK KOHTPOIH 38 BYMHCHHAM 3JI0UHHY.
[poBomuTy HermacHi cmiadl (PO3ILYKOBI) Il Mae mpa-
BO CIIIYUH, SIKUH 3IFCHIOE TOCYIOBE pOSCJ‘IiZLYBaHHﬂ
3710umHy, ab0 3a HOro JOPYUCHHSIM — yl'[OBHOBaH(eHl
Ol'IepaTI/IBHl maposaimn HarmgonansHoi momiidi, opra-
HiB Oc3meky, HargoHaIsHOTO aHTHKOPYIILIHHOTO OFOPO
Vxpaiuu, JlepaBHOro OHOpO PO3CIIAYBaHb, OPTaHIB,
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IO 3MIMCHIOIOTH KOHTPOIb 3a AOACPAKAHHIAM TIOAATKO-
BOTO 1 MHUTHOTO 3aKOHOAABCTBA, OPTAHIB HepxasHoi
KPUMIHAIBHO-BUKOHABYOI CIy)xOM VYkpainu, opraHis
JeprxaBHoi mpukopaoHHOI ciyx0Ou Yrpainu. 3a piiucH-
HSIM CJTITI0TO Y IMPOKYPOPa 0 MPOBEACHHS HETTTACHUX
cmiauux (PO3LIYKOBUX) MIH MOXYTH 3aIy4aTHCS TAKOK
1HIm ocodu [4].

3rigHo 31 cT. 248 KpumiHamsHOTO MPOIECyambHOTO
KOACKCY YKpaiHH KIIOTIOTAHHS TIPO AO3BLT Ha MPOBCACH-
HA HeracHoi crmiauoi (PO3MIyKOBOi) Iii pO3IIATAETRCA
cmiauuM cyaacio. Pesynsrard y3arambHCHHS CyXOBOI
MPAKTHUKY CBLIYATH, IO T YaC PO3MISAY KIOTIOTAHHS
Mpo I03BLT Ha TIPOBC/ICHHS HCITACHHX cmmuux (pos-
WYKOBKX) JiH CIi/Mi CyAAl 3BEPTAKOTE yBAry HA TC, IO
BIJMOBIAHI KIIOMOTAHHA MAlOTh HE JIMIIE 34 cbopMOIo
1 CKIAA0BUMH YAaCTHHAMHU BlI[HOBlI[aTI/I BHUMOTaM 3aKOHY,
are ¥ OyTH HAJICKHMM YMHOM 00rpyHTOBaHMMHU. OaHAK
Ha HpaKTI/H_Il HCTIOOAMHOKHMHU € BHUITAIKHW HAAXOIKCHHA
[0 CYAY KJIOTIOT@Hb CJIITYHX TPO IPOBEACHHS HEIACHUX
crmiauux (PO3IIYyKOBYX) ik 663 06 €KTUBHOI Ha TC HEOO-
XIIHOCTI Ta BUIPABJAHOCTI. 3BUYAMHO, KOIU CJTITIM
CYLIS BBKAE, IO Y MIOJAHOMY KJIOMOTAHHI HEAOCTATHBO
MOBHO HABE/ICHI IMiACTABH T HEOOX1THOCTI 3aCTOCY BaH-
HS HCTTIACHMX CJTLIIHX (pOSH.IYKOBI/IX) i, BIH Ma€ TIpaBo
BIJIMOBUTH Y 3aJ0BOJICHHI TAKOTO KJIOTIOTAHHA, 1 HOTO
PILICHHSA € OCTaTOYHUM. TaK, 3TiHO 3 aHATI30M cymo-
BO1 TIPAKTHUKU JOCUTH ITOIMUPCHUMHU NPpUMHHAMA BII[MOB
V 3aI0BOJICHHI KJIOTIOTAHb €: HGOGI‘pyHTOBaHICTb HE00-
X1AHOCTI TIPOBSACHHS HETTIACHUX CIIIYUX (PO3IIYKOBHX )
JIH, HEIOBEACHICTD CITIAYMM Y KIOTIOTAHHAX HEMOKITH-
BOCTI OTPMMAHHS JOKa3iB 0¢3 MPOBCICHHS 3a3HAYCHUX
JIIM, BHECEHHS KJIOMOTAHB CIILIYMMHU, YHi IIOBHOBAXKEHHS
HE I ITBSPLKYIOTECS MaTeplaiaMi KPUMIHATIBHHX TIPO-
Ba/DKCHbB, TIOPYILCHHS CJTLTMMM IIMTAHHS PO MPOBCACH-
H HETITACHUX CIIIYMX MW 38 HETSDKKUMM 3ITOYHHAMH,
MOPYIUCHHS TNACTIAHOCTI, HCHAICKHE O(OPMICHHS
MPOKYPOPOM HOTOKEHHA KIIOMOTaHHA TOIO [J].

Onnax BianosigHo 10 4. 5 cr. 248 KIIK BimMoBa
B HAJaHHI JO3BOIY HA MPOBCIACHHSA HOTIACHOI CILTIOl
(po3IIyKOBOi) mii HE € TICPEIIKOA0K I IMOBTOPHOTO
3BCPHCHHS 3 TAKHUM KJIOMIOTAHHSIM 3HOBY. 3aKOH HAaBITH
He Tiepeabadae 00OB A3KY M 1HIIIATOPA TMOBTOPHOTO
KIIOTIOTAHHS BPaXOBYBATH Ti 3ayBaKCHHA CJIIIOTO CYI-
I, AKI CTalmM TIPUMHHOK TS BIAMOBHM Y 3aIO0BOJICHHI
[ICPIIOTO KIIOTIOTAHHS IPO MPOBEICHHS HETIACHUX CITI -
qux (PO3IIYKOBUX) MM, IO € CYTTEBOIO IPOTATHUHOO
y 3axoHi. Ha mpakTein Tak 1 B1AOYBaETHCA, MO JTOCHUTH
4aCTO IHILIATOPY KIIOTIOTAHHS, ITHOPYIOMM PILICHHS
CJITMOTO CYZI1 TIPO BIAMOBY y 3a0BOJICHHI KITOTIOTAHHS,
HEOJHOPA30BO 3BEPTAKOTECS 3 TUM CAMMM KJIOTIOTAHHSIM,
HABITH HC YCYHYBIIH HEAOJIKH, sIK1 OyITH MPUMHUHOIO Bi-
MoBH. ToMy TPaBo MOBTOPHOTO 3BEPHCHHS 3 THM CAMMM
KJIOTOTAHHAM [P0 JO3BUI HAa IPOBCACHHS HETIACHUX
CIT1TIHUX (pOSH.IYKOBI/IX) JIH TIPU3BOIUTD 110 3JTOBKHUBAHb
13 OOKY CITITUMX, TOPY IICHD MPaB 0co0H, MO0 AKOI TIPO-
BOJUITHCSI TAKI [ii, 1 CTABUTH I CYMHIB B3araii 0OrpyH-
TOBAHICTH 1 HEOOX1THICTD MPOBEACHHA TaKKX i [J].

Bxazane 3ymoBuno BHeceHHA n0 Bepxosnoi Pamu
VYipainu mpoekty 3akony Ne 8555 i 04 murmst 2018 p.,
skuM 4. 5 cT 248 KpuMIHANBHOTO MPOIECYaTbHOTO
KOJICKCY YKpaitu OyI10 3arporioHOBaHO BUKITACTH Y TaKik
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penakii: «5. Y pasi BIAMOBH Y 3aM0BOJICHH] KJIOTIOTAH-
HS [P0 JO3BLT HA MPOBEACHHS HEIIACHOI Cixuol (po3-
LIVKOBOI) Ali CITILAYHI, IPOKYPOP HE MAE IPaBa IIOBTOP-
HO 3BEPTATHCS IO CIIIIOTO CYAAL 3 KIOTIOTAHHAM IIPO
JO3BLT Ha MPOBEACHHS HEIACHOI CIT 401 (PO3IIyKOBOL)
i, AKIIO Y KJIOTIOTAHHI HE 3a3HaYCHI HOBI OOCTaBUHH,
SIKL HE PO3IILLAAIIHCS CIILIMUM Cyancio» [6]. Posmiremo
JOLITHHICTE 3aMPOTIOHOBAHUX CY0 EKTOM 3aKOHOIABYOL
IHILIATUBY 3MIH.

Cia moroaMTHCs 3 IyMKOKO Cy0 €KTIB 3aKOHOAABYOI
IHILIATHBY, IO V ALUIBHOCTI CIAYMX abo MPOKYPOpIB
TICPIOANYHO MA€ MICLIC CUTYALIisI, 32 SIKOI BOHH TIOBTOP-
HO 3BEPTAIOTHCS 0 CIILAIOTO CYAAI 3 KITOTIOTAHHSIM, TOAL
sIK OOCTABHHHY, SIKI CITYTYBATH TIPUYHHOK TIOTICPSIHBOL
BI1AMOBH, 3anumrunucs 6e3 smin. OmHak um Oyae Brpo-
BaDKCHHS 3a00POHM HA IOBTOPHC 3BCPHCHHS 3 KIIO-
MOTAHHAM, SKI0 B HbOMY HE BHM3HAYCHO TICBHI HOBI
00CTaBUHM, CTIIPUSITU I JBUIICHHIO ¢(DCKTUBHOCTI KPH-
MIHAIBHOTO TIPOLECY V C(hepl MPOBEACHHA HETTACHUX
cmiauux (po3nrykoBux) aii)? Beaskaemo, mo Hi.

Sk cymro Brazye B.M. benraperpka, cyaose pinicH-
w1, Oymy4u FOPHIHIM cbaKTOM SIKUM TIPUITHHAFOTh-
CS TIPOLIECYabHI BIAHOCHHU MIK CTOPOHAMH TPOLIECY
1 CyaoM, Ma€ ¥ Taky (DyHKIOIO, 3aBIAKM SKIH p1meHH;1
SIK FOPUIAYHUH cbaKT Mae TICBHI TPOLECYaTbHl HaCITi-
KM, 30KpeMa y pa3i BUHUKHCHHS HOBHX IPOLICCYaib-
HUX BITHOCHH, OCKApP/KCHHS PIMICHHS, WOTO BUKOHAHHS
1 mepenpiay. Y BCIX LMX BUIAAKAX PILUCHHS HE € FOPH-
JUIHHM (aKTOM, B CHITy SKOTO OE3TMOCEPCIHBO BHHH-
KarOTh HOBl MPOLECYalbHl BIAHOCHHH, aje pPIIICHHS
BUCTYIIAE sAK HEOOXIgHA MPOIECyalbHA TEPeIyMOBaA.
OTmxe, HASBHICTD BHPOKY CVAY, SIKMM HaOyB 3aKOHHOI
cumu, abo MarepiagiB PO3CIAYBAHHA € JTHIIC FOPUIHY-
HOI0 YMOBOKO U1 TICPCIVIIAY PIMICHHS 1 BlIHOBJICHHS
cripasu. MakTHYHOIO X TIEPEIYMOBOIO, TOOTO Oesmoce-
PEIHBO TIOB A3aHOI0 3 HACTAHHAM TIPABOBUX HACITIIKIB,
€ HasBHICTh HOBOBHSBICHHMX 0OCTaBuMH. POIb ropymm-
HUX YMOB 1 (DaKTMYHUX TUIACTaB y TPABO3acTOCYBaHHI
He omHakoBa. Axmo (axrvdui macraBu ((hakTHUHHMI
CKJIaX) BCTAHOBIIOETHCA 3 HEOOXIIHOO TOBHOTONO, TO
3’ACYBaHHs FOPHUAMYHUX YMOB 3a3BHYail BHXOIUTH 3a
MEsK1 IokasyBaHHI. OCOOMUBICTE MPEAMETY IOKA3yBaH-
HA B TIPOBAKCHHI 34 HOBOBMSBICHMMHU OOCTaBMHAMM
TMOJTATAE B TOMY, IO YaCTUHA 0OCTABUH BXKE BCTAHOBJIC-
HA 1 BUBHAYCHA V TMOCTAHOBICHHI CYAOM PIILCHHS, SIKS
HaOy/10 3aKOHHOI Crith. BCTaHOBICHMI 1M PIILICHHSM
(haKT 3TOBKMBAHHS, HETIPABWIGHOCTI MEPEKIALY TOLIO
SIK CKJIaI0BA YaCTHHA CYJI0BOTO PIIICHHS MaE TIPEOIHIT-
anpHe 3HaUCHHs. Brazami cbaKTH B IIPOLICCI JOKA3y BAHHS
Y NPOBADKCHHI Ta NICPENIA CIPABH 3 HOBOBUSIBICHH-
MU 00CTaBHHAMH I[OCJ'IIZDKyIOTBCSI SIK CKJIAI0BA YaCTHHA
V CHCTEMI JOKa3iB, TOMY iX CITi IMCHYBATH MPCHOIULY-
ambHUMU J0Kazamu. [IperoauiiaapHuif 10Ka3 — 1€ I He
HOBOBUSBJICHA 00CTaBUHA, L€ TIOTCHLIMHA HOBOBUSBIC-
Ha 00CTaBHHA, KA MA€ CTATH TAKOIO IMCJA JOBEACHHS il
o3Hak. OTKe, HOBOBISIBICHI 00CTaBUHU — Li¢ (paKTHHHI
mafi ((paxTH), sSTKI BCTAHOBIFOFOTHCA CUCTEMOKO TOKAa3IB.
L cuctema moxa3iB Mae JOBECTH, IO HeraBI/IJ'IBHiCTB
MICPEKITaay, MOKA3aHb CBIIKA, 06BI/IHyBa‘{}7BaHOFO -
CYAHOTO, nomprunoro BUCHOBKIB 1 MOsACHCHD CKCIICPTA,
370BKUBAHL 13 OOKY MPOKYpOpa, AI3HaBaua, CIILIIOTO0
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abo cymm y mpoBaKSHHI B CIipasi, ado 1HII 00CTaBHUHM:
a) pawime He OyyIM BIIOMI CyIy, IO MOCTAHOBUB BHPOK;
0) BIUTMHYIIM Ha HETIPABOCY/IHICTD IHOTO CYI0BOTO PIIICH-
Hst. TakuM YHUHOM, CYTTHO HOBOBHSBICHUX OOCTaBUH € TE,
II0 BOHHU CaMi BUCTYTIAIOTE Y TIPSl CYIOBOTO PIILICHES
32 HOBOBIISIBJICHUMHE O0CTABUHAMH SIK CKJTAITHI, TIOJIICTPY K-
TYpHI J0Ka30Bl (PaKTH, BCTAHOBJICHI ICBHOK CHCTCMOIO
nokasiB. OcoOMMBICT JOKa3yBaHHSA vV TPOBALKCHHI 3a
HOBOBUSIBIICHUMM OOCTABUHAMH XapPaKTCPU3YETHCS TAKH-
MU PHUCAMU. HAABHICTIO OCOONMBOTO TIPEAMCTY JOKa3y-
BAHHESL, CIICLIA(IYHOI0 CHCTCMOIO OKA3IB, HEBIJ EMHOO
CKIIaJI0BOK) YaCTHHOK AKOI € TPCIOMMIIATBHUM 0Ka3;
BCTAHOBIICHHAM THOCEONOTIYHOI OCHOBHM  (hOpMYyBaH-
HS CYJOBOTO PIMICHHS, HASBHICTIO IMPHUMHHHOTO 3B SI3KY
MUK (haKTaMu, IO CKIATAI0Th TPCIOMUINATBHIN J0Ka3,
1 3MICTOM PIIICHHS; CYTTEBICTIO BIUIMBY LIMX JOKA3IB HA
MpaBoCYMHICTE pimeHs |7, ¢. 236]. Hespaxarouu Ha e,
mo 3 MOMCHTY BusHaucHH1 B.M. Beanapceroro cyTHOCTI
HOBOBUSIBIICHUX OOCTABUH KPUMIHATBHUMN TPOLICC 3a3HAB
ICTOTHHX 3MIH, C(HOPMYITHOBAHI ABTOPOM TTOJIOMKCHHST 30¢-
PEIIIK CBOKO aKTy ATBHICT.

M KO THHM YHHOM HE 3aIiepeuy EMO HaSBHOCTI ILTOL
HUBKH TIPOOJIeM, TI0B I3aHHX 31 3JI0BKUBAHHAM CJT1 T4HM
abo MPOKYPOPOM CBOIMH TPOLICCYATBHUMU TIPABAMH,
V T. 4. PABOM Ha 3BEPHEHHA 3 KIIOTIOTAHHAM MPO A03B1IT
Ha TIPOBEACHHS HETIacHOi Caimadoi (po3irykoBoi) mii.
BesyMoBHO, 3aB1aHHAM, SKE MOCTAE MEPE 3aKOHOTBOP-
LIEM, 33 TAKUX YMOB € CTBOPEHHS CUCTCMH MOTICPELKCH-
Hs BUIT4JKIB O3HAYCHUX 3JIOBKUBAHb. AJle MM I ITPU-
MY€EMO JlyMKY HAYKOBLIIB 1 MIPAKTHKIB, KOTPI BBAKAIOTH,
WO y pasi MPUAHATTI 3aNpONOHOBAHMX 3MIH MOKC
BHHUKHYTH CUTYALsL, 3ar00ITTH SIKIH HAMATaIUCsI aBTO-

pu 3axononpockry Ne 8555 Bixg 04 murmst 2018 p. [8].
e moB’s13aHO 3 THM, IO TEOPESTUMHO MOKIMBA CUTY AL,
3a sIKO1 BIAMOBA CyAIl Y HAJAHHI JO3BOJIY HA HPOBCICH-
H1 HerIacHoi cmiaaoi (po3nrykoBoi) mii mana opmais-
HUH XapakTep, 1 3 ICBHUMU (PaKTHMHUMH 00CTAaBUHAMH
roB s13aHa He Oyiia, OTKS, YCYHYTH YU 3MIHHTH SIKICh
YMOBH HC YABJIAETBCA MOKIIUBUM. A, BPaxoBYIO1H, IO
O3HAYCHA YXBAJIa CITMOTO CYAl HE HAJCKUTH OO0 KOJIa
MPOLICCYAIBHUX JOKYMCHTIB, SIKI MOXKYTb OyTH OCKap-
SKCHI, 3arpoTOHOBaH] v 3akoHompoekti Ne 8555 aminum
MOKYTh CTIPUSATH 3HIKCHHIO S(DeKTUBHOCTI JOCYI0BOTO
PO3CITI Iy BaHHS KPUMIHATIBHUX IIPABOTIOPY [ICHB.
BricHOBKH. YIOCKOHAICHHS TIOPSIAKY PO3TIALY KITO-
TOTaHb PO HAJAHHs JO3BOIY HA TIPOBCACHHS HOLIACHMX
cmauux (PO3IIyKOBHX) Al 3yMOBICHE HCOOXIIHICTIO
I ABHUIICHHS S(PEKTUBHOCTI TOCYAOBOTO PO3CIIL LY BAHHS
KPUMIHATBHUX MPABOTIOPYLICHb, TOMY OyAb-sIKl CITPO-
Ou 3MIHWTH HASBHY TMPOLECYATBHY MPOLCAYPY MAOTh,
Ha Hauly JyMKY, Y3TOIKYBATUCA 3 BUKOHAHHAM TaKOTO
3aBNAHHS KPUMIHAIBHOTO TIPOBADKCHHS, sIK 3a0e3ric-
YEHHS IIBHIKOTO, MOBHOTO Ta HEYIICPEIMKEHOTO PO3-
CIIAYBAHHA 1 CYIOBOTO PO3MIIAY. 3 OIBIAY HA BKA3AHC
Oyimo 6 goLwIbHUM BHKIACTH 4. 5 cT. 248 KpanHanb-
HOTO KOJCKCY YKpamn y Takiéi pemakii: «3. Y pasi
TIOCTAHOB/ICHHSI CJLiT4MM CYAZICIO yXBAIH TPO BiAMOBY
B HaJaHHI JO3BOJIY HAa HPOBSACHHA HCMIACHOI CITLAYOL
(po3urykoBoi) mii TIPOKYPOP, CIITIMH MOKE 3BCPHYTH-
Cs 3 MMOBTOPHKMM 3BCPHCHHAM i3 HOBHUM KJIOTIOTAHHAM
3a YMOBH YCYHCHHs 00CTaBUH ab0 HEIOMIKIB, BKA3aHUX
CIIYUM CYIACI0 B VXBAIL MPO BIAMOBY B 3aJI0BOJICH-
HI KJIOMOTAHHA PO HAJAHHSA JO3BOMY HA HPOBCACHHS
HCTJIACHUX CITLIYMX (PO3IIYKOBHUX) i,
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