
JOURNAL OF LAW AND POLITICAL SCIENCES (JLPS)

(15)

EXERCISE OF JUDICIAL POWER IN ADMINISTRATIVE

PROCEEDINGS THROUGH COMPLIANCE WITH THE

PRINCIPLES OF ADMINISTRATIVE PROCEDURE

LAW OF UKRAINE

NADHA MAKSIMENTSEVA
ORCID ID: https//orcid.org/0000-0001-7774-1948

Doctor of Law, Attorney at Law, Associate Professor Department of 
Parliamentarism of the Educational and Scientific Institute of Public 
Administration and Civil Service of the Taras Shevchenko National 

University of Kyiv

MAKSYM MAKSIMENTSEV
ORCID ID: https//orcid.org/0000-0002-1173-9113

Doctor of Law, Deputy Director, Legal Bureau “ALMEGA”
NADIYA ILCHYSHYN

ORCID ID: https://orcid.org/0000-0002-0435-6480
Candidate of Law (PhD), Judge of the Eights Administrative Court of

Appeal.Ukraine. Email: Ilchvshvn@Lua

Abstract

The purpose of the research the Article is devoted to scientific and 
theoretical research of ntodern system of principles for administrative 
procedural law in updated conditions of the Ukrainian state development,
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based on the needs of qualitative provision and realization of legal rights, 
freedoms and interests of natural and legal persons in the sphere of public and 
legal relations. Main content. The author analyzed the administrative law 
regulations, the doctrine of administrative procedural law as for determining 
nature and significance of the basic principles which determine the nature, 
structure, social orientation and basic properties of legal regulation of this 
branch of law, and which on the other side create appropriate organizational 
and functional conditions for administrative procedural activities. 
Methodology: Materials and methods research based on the analysis of 
documentary sources, the basis is the dialectical method of cognition of 
the facts of social reality, on which the formal legal and comparative legal 
approaches are largely based. Conclusions. The principles of administrative 
procedural law can be divided into those that directly reflect the specifics and 
content of this branch of law, determine its features, purpose, objectives and 
intention, as well as separately - administrative procedural principles, i.e. basic 
principles enshrined in administrative procedural law which do not undergo 
significant changes, determine the nature and content of the activities of all 
subjects of administrative procedural legal relations.

Key words: administrative procedural law, administrative procedural 
norm, principles of law, administrative process, administrative legal 
proceedings, guidelines.

1. Introduction

Global political, economic, social and legal transformations that are taking 

place in the state against the background of numerous reforms in all spheres of 

the society, directly affect the entire domestic legal system, its individual 

branches and institutions. In the last two decades alone, the current legislation has 

been significantly updated and supplemented. An influential codified act was 

adopted - the Code of Administrative Proceedings of Ukraine (hereinafter 

referred to as CAPU) which finally completed formation of the national 

administrative justice institution (although the process of making significant 

changes and additions to it is still ongoing); more than a hundred amendments 

were made to the main codified act of administrative torts (the Code of Ukraine 

on Administrative Offenses) has been made during the period of its existence;
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and the dispersion of administrative procedural norms in the legislation in general 

testifies to their increase not only in number, but also in form of replenishment 

with fundamentally new concepts and categories. It is obvious that today it is 

extremely urgent to rethink certain legislative structures and categories defined in 

the norms of administrative and procedural legislation, in particular including 

such categories as principles.

2. LITERATURE REVIEW

The purpose of legal principles in general is difficult to be overestimated. 

In any case, their function is to ensure ideological unity of lawmaking, law 

enforcement as well as law and order in general. Each principle is an idea, i.e. a 

spontaneous thought as a product of real human thinking, which reflects the most 

significant understanding of law and legal worldview. Ideas-principles as a 

general social phenomenon indicate what the law should be. Obviously, in the 

same way (i.e. as a result of the society evolutionary development) certain 

concepts and ideas about the legal process, its purpose and objectives, role and 

place in the society are formed. Such views further form the basis for the 

formulation of starting points, which over time may represent a “shell” of legal 

principles.

Turning directly to the study of the principles of administrative procedural 

law, at the onset we cannot fail to note the fundamental position (expressed by 

V.S. Bukina) which has not still lost its relevance: “The principles of a certain 

branch of law reflect fundamentals of its construction, functioning and
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development”1. This intermediate conclusion directly refers to administrative 

procedural law, whose principles permeate all its norms and institutions, reflect 

the basic provisions, specificity, content and purpose as those of a branch of law, 

and they also define administrative procedural activity, administrative procedural 

powers and administrative procedural status of administrative process subjects, 

are based on the formation and functioning of administrative procedural legal 

relations. Moreover, the principles of administrative procedural law should be 

presented as such fundamental principles enshrined in law which for a long time 

do not undergo significant changes and ensure implementation of tasks assigned 

to this area. A.M. Kolodiy notes that “...within the framework of law-making, 

new legal principles are born with the help of legal practice, and they 

evolutionarily cancel the effect of old, outdated principles”2.

3. THEORETICAL FOUNDATIONS OF THE EXERCISE OF 

JUDICIAL POWER IN ADMINISTRATIVE PROCEEDINGS BY 

COMPLIANCE WITH THE PRINCIPLES OF ADMINISTRATIVE AND 

PROCEDURAL LAW OF UKRAINE.

It should be noted at once that systematization of scientific approaches, 

understandings and legal ideas about theoretical interpretations of administrative 

procedural law depending on the understanding of the “administrative process” 

definition in today’s conditions gives an opportunity to define administrative

1 BUKINA, Valentina Stepanovna. 1975. Principles of Soviet civil procedural law (theoretical 
issues of concept and system): author's ref. diss. ... Cand. jurid. Sciences: 12.00.03 
"Civil process"; Leningrad state. Univ. AA Zhdanov. Leningrad.

2 KOLODIY, Anatoliy Mykolayovych. 2012. Principles of law: genesis, concepts, 
classification and implementation. Almanac of Law. Vip. 3.
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procedural law as one of the independent procedural branches of law being a 

properly ordered set of administrative-procedural norms (rules) enshrined in 

administrative procedural legislation governing public relations between the 

court and participants in court proceedings in the sphere of administrative 

proceedings for the purpose to effectively protect rights, freedoms and interests 

of individuals, rights and interests of legal entities from being violated by 

subjects of power. It is based on this approach to understanding the content of 

administrative procedural law as an independent branch of law the fundamental 

and guiding principles of the latter will be considered in this article.

From the scientific point of view, expediency of studying principles of 

any branch of procedural law consists in the fact that these branches belong to 

one of the fundamental categories of the Ukrainian legal science and occupy a 

priority place in its conceptual apparatus, act as a kind of a “coordinate system” 

for scientific analysis of procedural legal relations in the process of their 

functioning. The law’s procedural branches are characterized by a higher degree 

of generality of normative attributes than in case with the branches of material 

law. As mentioned on pages of legal literature, research of any branch principles 

of law should be carried out based on their origin, evolution, legal nature, 

importance and practical implementation. It is also important to deduce the legal 

essence from the philosophical understanding of the principles1. It is no 

coincidence that the pioneers in the studying of problems of principles in legal 

science, have historically been representatives of procedural branches (they

1 POLYAMCHKO, Angela Alexandrovna. 2013. Principles of law: a modern general 
theoretical view. University scientific notes. № 3 (47).
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belong to the science of criminal procedure, where the doctrine of principles 

arose much earlier than in other branches of jurisprudence)1.

The term "principle" as a general scientific category is of Latin origin 

(Latin “principium”) and can be interpreted as: basic, starting point of any 

theory, doctrine, scientific system2; beliefs, norms, rules guiding someone in life 

and behavior; canon3; the feature underlying the creation or implementation of 

something, the method of creating or implementing something; beliefs, norms, 

rules that guide someone in life, behavior, or the basic, starting point of any 

scientific system, theory, ideological direction, etc.4. The terms “basic”, 

"guiding" or “starting” , which are used in almost all definitions provided in 

reference publications, indicate that this system-forming element, given its 

essence, is endowed with the highest imperative, it encompasses a fundamental 

rule that does not require any proof.

Theorists of law, who have studied the principles of law, come to the same 

conclusion that these are “basic ideas or initial provisions that characterize the 

content of law, patterns of its development, essence and purpose as a special

1 LEHEZA, Yevhen. SAVIELIEVA, Maryna. DZHAFAROVA, Olena. 2018. Structural and 
legal analysis of scientific activity regulation in developed countries. Baltic Journal 
of Economic Studies. Vol. 4 (3), pp. 147-157. Available online 
In: . DOI:https://doi.org/10.30525/2256-0742/2018-4-3-147-157
https://doi.org/10.30525/2256-0742/2018-4-3-147-157

2 LOPATINA, Vladimir Vladimirovich, LOPATINA, Lyudmila Evgenievna. 1990. Small 
explanatory dictionary of the Russian language / under, ed. :. Moscow: Russian 
language. 456.

3 YAREMENKO, Vasil. SLIPUSHKO, Oxana. 1998. New explanatory dictionary of the Ukrainian 
language: in 4 volumes:. Kyiv: Aconite,. Vol. 3: Processing

4 YAREMENKO, Vasil. SLIPUSHKO, Oxana. 2007. New explanatory dictionary of the 
Ukrainian language: in 3 volumes. Kyiv: Aconite. T. 2: K-P.
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social regulator”1. In any case, definition of “principles of law” is used under 

specific conditions when it comes to a basic rule or requirement that belongs to 

the sphere of jurisprudence and is considered in connection with either the law in 

general or a particular activity. In specific cases, the definition of “principles” can 

either be interpreted or clarified, depending on the range of its use and functional 

orientation2.

Norms of the CAPU determining the principles of administrative 

proceedings are worth to be mentioned as an example. The latest version of this 

coded act clearly demonstrates legislators not only moved the list of basic 

principles to the beginning of this legislative act, but also placed them together 

with the provisions on the tasks of administrative proceedings (Part 3 Art. 2 of the 

CAPU) and supplemented with the following new principles: understanding of 

the time of court proceedings; inadmissibility of abuse of procedural rights; 

reimbursement of court costs of individuals and legal entities in whose favor the 

court decision is made3.

Judicial proceedings in administrative cases are characterized by certain 

stages, their own goals and objectives, a special range of participants and certain 

specifics of their procedural status, a set of procedural actions, the amount of 

legal facts, legal results and their procedural design. As a result, the principles

1 DOBKIN, Mikhail Markovich. 2012. Local state administrations: formation, development and 
functioning: monograph. Kharkiv: Golden Mile. 567

2 SKAKUN, Olga Fyodorovna. 2005. Theory of State and Law (encyclopedic course): 
textbook. Kharkiv: Espada, 537.

3 LEHEZA, Yevhen. FILIPENKO, Tatiana. SOKOLENKO, Olha. DARAHAN, Valerii, 
KUCHERENKO, Oleksii. 2020. Ensuring human rights in Ukraine: problematic 
issues and ways of their solution in the social and legal sphere. Cuestiones politicas. 
Vol. 37 №° 64 (enero-junio 2020). P. 123-136.
DOI: https://doi.org/10.46398/cuestpol.3764.10
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functioning within a certain institute of administrative procedural law or separate 

administrative proceeding1 were thoroughly studied by scientists at the proper 

level. It is worth mentioning O.V.Kuzmenko’s monograph “Theoretical 

Principles of the Administrative Process”, its author points out that the principles 

form a structural conglomerate which constitutes the ideological basis of the 

public administration and its officials in the procedure of meeting public interests. 

The researcher systematically analyzed the principles of various administrative 

proceedings and viewed them as administrative and procedural principles2.

1 ZADYKHAYLA, Elena Anatoliyivna. 2016. Administrative law of Ukraine (General part): 
textbook, manual / for general ed .. Kharkiv: Law. 298.

2 KUZMENKO, Oksana Vladimirovna. 2005. Theoretical principles of the administrative 
process: monograph. Kyiv: Attica.

4. PRACTICAL BASIS EXERCISING JUDICIAL POWER IN 

ADMINISTRATIVE PROCEEDINGS BY COMPLIANCE WITH THE 

PRINCIPLES OF ADMINISTRATIVE AND PROCEDURAL LAW OF 

UKRAINE

Since 2005 (with the introduction of the CAPU) and till now, most 

scientific publications and theses have been devoted to the analysis of separate 

principles of the administrative judicial process (dissertation researches by S.V. 

Potapenko “Dispositiveness as a Principle of the Administrative Process of 

Ukraine” (2010), S.A. Bondarchuk “Principles of Administrative Justice of 

Ukraine” (2010), O.O.Gavrilyuk “The Principle of Transparency and Openness 

in the Administrative Proceedings of Ukraine” (2012), M.D. Kukhar 

"Competition as a Principle of Administrative Proceedings of Ukraine” (2014), 

Ye.O. Zhukova "Implementation of the Principle of Procedural Economy in the 

Administrative Proceedings of Ukraine” (2015). This state of scientific

383



JOURNAL OF LAW AND POLITICAL SCIENCES (JLPS)

developments on this issue does not cause any complaints, because until the mid­

December 2017 the CAPU clearly defined the concept of “administrative 

process” (paragraph 5, Part 1 Art. of the Code) as “legal relations formed during 

implementation of administrative proceedings.” That is why the above­

mentioned researches were conducted on the basis of the legislative requirement. 

The Researchers equated the principles of administrative process to the 

principles of administrative proceedings and considered them as the basis, 

beginning, fundamental, and most abstract rales (basic requirements, principles), 

which serve as indisputable requirements underlying activities performed by the 

administrative court to resolve its cases fairly1. According to scientists, these 

principles are the basic normative-governing provision objectively existing as a 

category of legal awareness and due to the need to regulate public relations 

enshrined in procedural law which forms the borders for execution and 

development of administrative proceedings2. Such definitions indicate that the 

procedure for conducting administrative proceedings is provided by a set and 

system of procedural actions, which are based on the principles reproduced in the 

principles of administrative procedural legislation, and in particular in the 

principles the Code of Administrative Proceedings of Ukraine (CAPU) 

Principles determine the main points in the organization and activity of the 

administrative court with provisions of a more detailed nature appearing from 

these main points. That is, legal requirements, rules contained in the principles of

1 MATVIYCHUK, Valery Konstantinovich. 2008. Scientific and practical commentary to the 
Code of Administrative Procedure of Ukraine: in 2 volumes, ed. 2nd, changes, and 
ext. Kyiv: Alerta, KNT, Vol. 1.

2 BONDARCHUK, Sergiy Antonovych. 2010. Principles of administrative justice of Ukraine: 
dis. Cand. jurid. Sciences: 12.00.07 «Administrative law and process; finance law; 
information law "; Kharkiv National University University of Internal Affairs 
affairs. Kharkiv, 206.
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administrative proceedings, run as the “starting line” through the entire course of 

consideration and resolution of administrative cases, they determine contents of 

the relevant specific procedural rules as well as procedural activities earned out 

on their basis1.

Let us point out the characteristic features of this legal phenomenon based 

on the above observations and conclusions. Such features include:

> legal orientation - each principle is based on a certain idea, theory, 

concept or view, which is a prerequisite for its emergence and it is always 

determined by social, legal, ideological factors and values of social life;

> normative and textual fixation - the principles are reflected in the 

norms of legislation by their textual fixation;

> universality and effectiveness - principles of administrative 

procedural law viewed as universally binding and normative provisions 

determine formation and prospects of development of this branch of law, they 

are directly related to its norms and institutions, in particular principles have 

practical and general significance for each of them and determine their basic 

properties and typical features;

> stability and stability - the principles must not undergo significant 

changes for a long time and ensure the implementation of the main goal of this 

industry - to ensure the proper level of realization and protection of individuals 

and legal entities of their rights, freedoms and legitimate interests from 

violations by government powers;

1 LEHEZA, Yevhen, ODYNTSOVA Iryna, DMYTRENKO Natalia. 2021. Teoria y 
regulacion legal del apoyo informativo de los procedimientos administrativos en 
Ucrania. Ratio Juris UNAULA, 16 (32). P. 291-306
https://doi.org/10.24142/raju.vl6n32al2
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> firmness and certainty - principles must have a separate clearly 

defined content, in particular, certain content elements of one principle must not 

repeat content elements of other principles of administrative procedural law or 

be derived from them;

> in case of violation or non-compliance with the principles, during 

making decision of an administrative case, the court decision shall be subject to 

cancellation .1

1 LEHEZA, Yevhen, DOROKHINA Yuliia, SHAMARA Oleksandr, M1ROSHN YCHENKO 
Serhii, MOROZ Vita. 2021. Citizens ‘participation in the fight against criminal 
offences: political and legal aspects. Cuestiones Politicas, 39(69), 212-224. 
https://doi.org/10.46398/cuestpol.3969.12

An interesting approach is followed by E.F. Demsky. He distinguishes 

two independent groups (types) of principles, in particular: 1) principles of 

administrative procedural law (rule of law; presumption of legality of actions and 

requirements of the subject of appeal and the person concerned; supremacy of law 

in the system of administrative procedural regulations; ensuring and protecting 

interests of individuals and the state; differentiation and specialization of the 

administrative process; compliance of norms of the procedural law of Ukraine 

with provisions of international legal acts); 2) .principles of administrative 

process, or administrative-procedural principles: a) functional principles, which 

determine direction of the administrative process as well as form and content of 

its institutes; b) organizational principles which determine procedural activity of 

bodies authorized to consider administrative cases. This position is justified by 

the fact that it is a mistake to equate principles of law (which determine 

functioning of the system) with contents of law and the principles of the subjects 

of legal relations, its components which alongside with the method of procedural
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actions, guarantees of administrative proceedings and the legal status of the 

subjects of the administrative process form the structure of the administrative- 

procedural regime (procedural form)1. The listed individual principles (which are 

part of each group of proposed fundamentals) have repeatedly been the subject of 

research; their content and essence at the appropriate scientific level are set out in 

scientific publications and monographs.

1 DEMSKY, Eduard. 2008. Administrative procedural law of Ukraine: textbook, manual. 
Kyiv: Attica. 496.

Conclusion

When viewing the principles of administrative procedural law we consider it 

expedient to divide them into those that directly reflect the specifics and content 

of this branch of law, determine its features, purpose, objectives and intention, as 

well as separately - administrative procedural principles, i.e. basic principles 

enshrined in administrative procedural law which do not undergo significant 

changes, determine the nature and content of the activities of all subjects of 

administrative procedural legal relations. The functional purpose of principles is 

to ensure a relatively stable vector orientation for settlement of administrative 

procedural relations arising from the protection of rights, freedoms and interests 

of individuals, rights and interests of legal entities from being violated by subjects 

of power during court proceedings in the sphere of public and relations.
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