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Procedural financial and legal theory, first o f  all, is associated with the developm ent o f  the corresponding 
categorical apparatus. The theoretical sources regarding the concepts o f  “the process” and “ the procedure” are 
analyzed in the article, as well as am ong scientists there is no consensus about these terms.

It should be noted that the search for the ways o f  establishing legality o f  law and order suggests that the whole 
financial activity is interrelated in order to m eet the different needs o f  society. It must be performed by the rules, 
established in advance, in order to strictly follow ing o f  the procedures. The use o f  procedural form s in financial 
activity o f  the state should ensure the correct application o f  legal norms. The content o f  the procedural form o f 
financial activity o f  the state and bodies o f  local self-governm ent is a  set o f  unified procedural requirem ents to the 
participants in the financial and legal process. These requirements are objectively reflected in the com ponents o f  
financial and legal process, where the procedural proceedings are the defining characteristic element in its structure 
and reflect its subject, the procedural stages arc dynam ic characteristic o f  the process, and the procedural regime 
perm eates the whole m atter o f  the financial and legal process in general.

The establishm ent o f  financial and procedural legal theory, first o f  all, is connected with the developm ent o f 
appropriate categorical apparatus, w hich is represented as a network o f  basic notions o f  scientific thinking and so it 
ensures its unity, integrity and constant reproduction. In our opinion, a broad understanding o f  the process should 
facilitate a deeper scientific study and com prehension o f  this category. M any researchers attribute the concept o f  
legal process to such legal categories as action, activity and equate it w ith categories that characterize the form , the 
formal side o f  the legal status, actions, etc. As the financial activity o f  the state governm ent and local self-governm ent 
bodies generally  has procedural order, it requires legal regulation not less than, for exam ple, judicial activity. Taking 
into account the scholars’ research, it is suggested that the procedural form is inherent in any financial activity, and 
the w idespread opinion that only legal proceedings can be carried out in a special procedural form is insufficiently 
reasoned. T he m eaning o f  any activity is disclosed through a set o f  consistent actions carried out by its subjects.

In our opinion, in order to determ ine the objective limits o f  the financial and legal process, it is necessary to 
proceed from  the main directions and functions o f  financial activity o f  the state and local self-governm ent bodies 
w hich should be expedient, oriented on the im plem entation o f  legitimate state and public interests, carried out in the 
appropriate procedural form, which m ust conform  to the principle o f  legality, be rational, free o f  em pty formalities.

Introduction

Legal science is trying to penetrate deeper into 
the essence o f  law, to study its structure, correlation, 
interrelation and interdependence o f  its com ponents 
in the light o f  modern state and law -m aking processes 
in Ukraine focused on the practical im plem entation 
o f  the provisions o f  the Constitution concerning the 
creation o f  dem ocratic, social, independent, legal state, 
reflecting the objective process o f  developm ent o f  the 
law, differentiation and integration o f  regulatory. The 
developm ent and strengthening o f  the U krainian state, 
its inclusion into the global integration processes, the 
adoption o f  its own way o f  developm ent is inseparably 
linked w ith the reformation o f  the financial system, 
im provem ent o f  its legal regulation and achieving 
com pliance w ith m odem  trends o f  legal developm ent 
and international standards.

Presenting main material

The field o f  financial law, which needs a strong 
procedural basis, has been developing very rapidly 
for the last years. Procedural developm ent o f  
financial law  is o f  great practical im portance as it is a 
guarantee o f  realization o f  m aterial financial and legal 
norms, ensuring legality in the process o f  formation, 
distribution, redistribution, using the financial resources 
o f  the state governm ent and local self-governm ent 
bodies and the effectiveness o f  financial control. And 
now widely used notion o f  process norm s cannot be 
considered to  have been finally formed, as it has invested 
quite different content, calling these norm s process, 
procedural, procedural and processual, organizational 
and processual, etc. It should be m entioned that scholars 
underestim ate procedural norm s despite the social 
significance o f  them, although they play an im portant
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role in providing optim al conditions o f  legal regulation, 
bearing the main burden o f  the norm ative way o f  
strengthening the ru le o f  law, ensuring the rights and 
freedom s o f  citizens.

It should be noted that the issue o f  procedural norms 
in non-procedural fields o f  law is one o f  the most 
controversial in legal science. In the financial and legal 
theory procedural phenom ena have not been recognized 
yet as a certain system  o f  interconnected elem ents -  
norms, relations, procedural form, process, although 
they exist and to  a certain extent fulfill their functions. 
N ow adays there is a situation where practice is ahead 
o f  the theory. In our opinion, the procedural and legal 
regulation o f  financial activity o f  the state governm ent 
and local self-governm ent bodies, w hich should be 
expedient, focused on the im plem entation o f  legitimate 
state and public interests, becomes im portant today. 
The requirem ent o f  the procedural form is that such 
a form m ust com ply with the principle o f  legality. In 
financial activity, this requirem ent is crucial, as aiming 
to ensure legitimacy, so it m ust be done w ithin the law, 
according to  law, w ithout the slightest deviation from 
the procedural regime.

It should be noted that so far there is no consensus 
regarding the relationship between the concepts o f  
process, procedure in researches o f  lawyers and this 
has a  negative impact. In our opinion, the notion o f  a 
process is more extensive, and a part o f  a process that 
has an independent m eaning for any legal relationship 
is consistent with the understanding o f  the procedure. 
This uncertainty is also influenced by the fact that in its 
linguistic content the concept o f  process and procedure 
coincide. In term inological literature the procedure is 
considered as the officially established or custom ary 
order for the im plem entation, carrying out or registration 
o f  som ething; any num ber o f  actions, the carrying out 
o f  som ething; the order o f  consideration, discussion, 
carrying out o f  a series o f  logical m easures, actions 
in any com plex case; procedure (French -  procedure, 
Latin -  procedo -  go forward) -  established procedure 
for conducting, consideration o f  certain cases; officially 
established o r custom ary order, procedure for the 
im plem entation o r registration o f  certain  cases; any 
num ber o f  actions, carrying out o f  som ething; officially 
established or custom ary order for the im plem entation, 
carrying out or registration o f  something.

The content o f  the concept “the legal process” 
and “the legal procedure” is quite close, almost 
synonym ous, m oreover, that this proxim ity explains 
com m on root in the Latin  w ord correspondence. In our 
opinion and etym ological and legal side o f  these words 
can be considered both in a static and dynam ic sense. 
In the static sense, it is established in the legal order 
or practice, the order o f  carrying out o f  certain actions. 
The activity w ould even be disorganized and chaotic 
w ithout this, and it w as im possible to organize social 
relations. In the dynam ic sense, a process o r procedure 
can be considered as a practical im plem entation o f  the

established order by issuing legal acts, m aking decisions 
and taking certain actions for their im plem entation.

In our opinion, there are no grounds for lim iting the 
use o f  the term “the procedure” for jud icia l proceedings, 
except so far legislated term inology that does not always 
correspond to objective truth, as evidenced by numerous 
am endm ents to the legislation. Scholars consider the 
procedure as a prescription as to w hat actions to take 
in a particular situation, specific actions, part o f  the 
operation that m ust be perform ed or taken to achieve 
this goal. The process has a higher level o f  orderliness 
and guarantee in achieving the goal. Thus the main 
difference between the procedure and the process is the 
level o f  orderliness o f  the activity.

In our opinion, not every procedure, regulated by 
the law, can be recognized as a process. Undoubtedly, 
such legal phenom ena have much in com mon. Firstly, 
they are strictly regulated by law, secondly, it is legally 
significant action, and thirdly, such actions are carried out 
in strict sequence, i. e., a certain condition is the subject 
to certain  stages. Thus legally significant actions, carried 
out in a certain sequence determ ined by the legislator, 
can be called a process. A nalyzing all these definitions, 
we can conclude that the phenom enon o f  process and 
procedure are closely interrelated, com parable, but not 
identical. The process is im plem ented through specific 
legal procedures. There is no doubt understanding the 
procedure as an order. It creates a system  o f  com plex 
procedural rules, through which legislative, civil, 
adm inistrative processes are exercised. T he process 
o f  financial activity is formed m ore difficult, which 
is characterized by considerable extent, dynam ism, 
transience. Those arc tax, budget, control, currency 
processes. And that's why the procedure is o f  great 
im portance in these processes.

In the field o f  legal science, the concept o f  broad 
understanding o f  the legal process as an integrated 
system o f  legal activity forms o f  the authorized 
state bodies, officials, and also other subjects o f  law, 
interested in solving various legal cases, is intensively 
developed. The reason is that any law  enforcem ent as 
well as law -m aking activity that is carried out w ithin a 
certain procedure makes sense o f  process. The essence 
o f  “the broad concept” o f  the legal process is that it is 
not lim ited only to the regulation o f  com pulsion and the 
consideration o f  criminal and civil-law  disputes. In the 
system  o f  substantive fields o f  law, there arc procedural 
norm s and institutions, in addition to crim inal and civil 
proceedings, on the basis o f  which activities are carried 
out on the application o f  substantive law  rules o f  other 
fields o f  law.

It should be noted that the search for the ways o f  
establishing legality o f  law and order suggests that the 
whole financial activity is interrelated in order to meet 
the different needs o f  society. It m ust be perform ed by 
the rules, established in advance, in order to strictly 
following o f  the procedures. The use o f  procedural 
forms in financial activity o f  the state should ensure

RECHT DER OSTEUROPÄISCHEN STAATEN; REOS 0 4 /1 8
WWW.REOS.UNI-GOETTINGEN.DE 1 01

http://WWW.REOS.UNI-GOETTINGEN.DE


Kasianenko Liubov, Chaika Viktoriya F orm ing  th e  p ro ced u ra l co m p o n e n t in  financial law

the correct application o f  legal norms. T he content o f  
the procedural form o f  financial activity o f  the state 
and bodies o f  local self-governm ent is a set o f  unified 
procedural requirem ents to the participants in the 
financial and legal process. These requirem ents are 
objectively reflected in the com ponents o f  financial and 
legal process, w here the procedural proceedings are 
the defining characteristic element in its structure and 
reflect its subject, the procedural stages are dynam ic 
characteristic o f  the process, and the procedural regime 
perm eates the w hole m atter o f  the financial and legal 
process in general.

In the com plex ensuring o f  the legality and financial 
discipline in the field o f  public finance is achieved 
through the form o f  im plem entation o f  the protective 
function o f  financial law -  legal liability. There are a 
num ber o f  qualities that are com mon for all kinds 
o f  legal liability and m ostly relate to the need for its 
application. Firstly, legal liability reflects the specifics 
o f  all legal phenom ena; secondly, it is always connected 
w ith state-pow er activities, with its state-pow erful 
w ill; thirdly, legal liability has tw o aspects: positive 
and negative; fourthly, the offense is the ground for 
retrospective liability; fifthly, all types o f  legal liability 
are carried out on the basis o f  norm ative constructions, 
which represent the unity o f  the rules o f  substantive and 
procedural law; legal liability can be characterized as a 
special responsible state o f  parties to  legal relations.

Scholars have not form ulated a com mon position on 
the place o f  financial responsibility in the system o f  legal 
liability yet. In our opinion, one reason for discussions is 
the lack o f  clarity in the defining notions and categories 
o f  the general theory o f  legal liability and the theory o f  
liability o f  branch legal sciences, insufficient drawing- 
up o f  m ethodological problems o f  liability in financial 
and legal regulation. We believe that the talk about 
independence o f  a certain type o f  liability needs to define 
criteria o f  this type as an individual as well as the features 
that will be the basis for differentiation. We agree that 
these criteria should include the independence o f  the 
field o f  law, the specific regulation o f  social relations, 
the independence and specificity o f  the law  offense, the 
distinctive features o f  liability measures and the special 
order o f  their application, subjects authorized w ith the 
right to enforce m easures o f  liability.

In our opinion, financial responsibility as a kind o f  
legal liability is a consequence and form o f  the state 
reaction on the violation o f  the prescriptions o f  financial 
and legal norm s, and is manifested in the enforcem ent 
in accordance w ith the legislation and the established 
procedure o f  the prescribed m easures o f  influence. It is 
also associated with the enforcem ent o f  fines towards 
the offender o f  penalties in multiple size in accordance 
with the am ount o f  damage.

The establishm ent o f  financial and procedural legal 
theory, first o f  all, is connected with the developm ent o f  
appropriate categorical apparatus, which is represented 
as a network o f  basic notions o f  scientific thinking and so

it ensures its unity, integrity and constant reproduction. In 
our opinion, a broad understanding o f  the process should 
facilitate a deeper scientific study and com prehension o f 
this category. M any researchers attribute the concept o f  
legal process to  such legal categories as action, activity 
and equate it w ith categories that characterize the form, 
the formal side o f  the legal status, actions, etc. As the 
financial activity o f  the state governm ent and local 
self-governm ent bodies generally  has procedural order, 
it requires legal regulation not less than, for example, 
judicia l activity. Taking into account the scholars’ 
research, it is suggested that the procedural form is 
inherent in any financial activity, and the widespread 
opinion that only legal proceedings can be carried out 
in a special procedural form is insufficiently reasoned. 
The m eaning o f  any activity is disclosed through a set o f 
consistent actions carried out by its subjects.

In our opinion, in order to determ ine the objective 
limits o f  the financial and legal process, it is necessary 
to proceed from the m ain directions and functions o f  
financial activity o f  the state and local self-governm ent 
bodies w hich should be expedient, oriented on the 
im plem entation o f  legitim ate state and public interests, 
carried out in the appropriate procedural form, which 
must conform  to the principle o f  legality, be rational, 
free o f  em pty formalities.

The peculiarities o f  the financial and legal process 
are: the financial activity o f  the state and local self- 
governm ent bodies w hich is focused on the process o f  
fonnation, distribution, redistribution, use o f  financial 
resources and its actual content; the financial and legal 
process are associated w ith the material rules o f  financial 
law; enforcem ent o f  the rules o f  financial substantive 
law is carried out in a certain  procedural order, regulated 
by procedural financial and legal norms; financial 
procedural norm s are contained in different normative 
and legal acts depending on the legal force; the parties to 
the financial and legal process are the bodies o f  different 
branches o f  governm ent and local self-governm ent 
bodies; the financial and legal process is directed not 
only to the solution o f  individual cases, but also to the 
norm ative regulation o f  the activities o f  parties that 
are involved, w ithin the limits o f  its com petence; the 
procedural legal norm s in this area are characterized by 
a large variety o f  types o f  parties, maintained in their 
enforcem ent, because such parties include, as individual 
(heads o f  state governm ent bodies, their deputies), and 
collective (The Verkhovna Rada, local councils); the 
financial and legal process is characterized by special 
stages, proceedings, procedural regime; the financial 
and legal process is a system atic process.

The content o f  the financial and legal process is 
disclosed at certain stages: form ation o f  financial 
resources o f  the state governm ent and local self- 
governm ent bodies, distribution o f  financial resources, 
use o f  financial resources. The control process with 
inherent stages (planning, preparation, program ming, 
m onitoring organization in place, docum entary and
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actual check, systematization o f  check materials, 
drafting o f  a legal docum ent, etc.) accom panies all 
previous stages. Each stage o f  financial and legal 
process, reflecting the typical nature o f  financial and 
legal relations is characterized by its specificity.

The financial and legal process is characterized by the 
fact that its types: budget, tax, control and currency are 
focused on the im plem entation o f  independent groups 
o f  financial and material norms, w hich also represent 
the appropriate legal institutions o f  financial law. They 
are com plex depending on the legal nature and include a 
large num ber o f  different proceedings.

Conclusions

Financial responsibility, which includes legal 
m easures o f  procedural com pulsion, provided by

financial legislation is also applied to violators o f 
financial discipline, in addition to other types o f  liability. 
Special attention should be paid to the proceedings o f  
cases on financial violations, and the enforcem ent o f  
m easures o f  state com pulsion during these proceedings 
requires clear procedural regulation. This kind o f  
proceedings is distinguished am ong others by a number 
o f  specific features: arises only in connection w ith the 
com m itting o f  a financial offense; is carried out by 
the control bodies and bodies o f  justice. There is the 
practical im plem entation o f  financial sanctions only in 
this proceeding.

The need for practice in financial and legal regulation, 
on the one hand, and the level o f  the financial law 
science, on the other hand, predeterm ines the necessity 
and the possibility o f  developing the procedural part o f  
financial law.
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