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CTAHJAPT NOKA3YBAHHA:
JOCBIJA 3ACTOCYBAHHS TA TIEPCITEKTUBHU 3AITPOBA/VKEHH A

IlocranoBka mpoOGaemu. IlutanHa sk
PO JOCTOBIPHICTh KOHKPETHOTO J0Ka3zy, TakK
1 MPO JOCTATHICTh iX Yy CYKYITHOCTI CyHI BUpi-
IIy€ y KO)KHOMY BHITAJIKy BUXOASYU 3 KOHKPET-
HUX 00CTaBMH CrpaBu. 3 IHIIOrO OOKY, MpWH-
[UIIOBUM MOXKHA BBKaTW IOJIOKEHHS II0JI0
HEMOXKJIMBOCTI [JIOKa3yBaHHSA Ha OCHOBI Npu-
nymesb (4. 6 cr. 81 L{uBinbHOro mpouecyanb-
HOTO Konekcy Ykpainum Bim 18 Oepesns 2004 p.
Ne 1618-1V (mam — HIIK Ykpaiam)) [1]. Heo06-
X1HICTh ONITUMAJILHOTO MTOETHAHHS JJOCTOBIPHO-
CTi Ta TIOBHOTH 3’sICyBaHHS OOCTaBUH Yy CIIpaBli,
3 OJTHOTO OOKY, i OTIEPATUBHOCTI Ta JOCTYMHOCTI
CYJIOBOT'O 3aXHCTY, 3 1HIIOIO, TUKTY€ MpoliieMy
MEeBHOT MEX1, IO SIKOi HE MOXKHA CTBEPKYyBaTH
PO ICHYBaHHS KOHKPETHUX OOCTaBHH CIIPaBH,
a 3a SIKOI0 — JIOKAa3yBaHHS BTpadyaTuMe CEHC, TIPH-
3BOIMTHME JI0 HEBUITPABJAHUX BUTPAT YaCy 1 CHII
y4aCHHKaMH CYIOBOTO TIporecy. Y pi3HHX crpa-
BaX Taka Mea € pizHor0. Tak, B OAHUX BUIIA/IKAX
CYZIi BUXOJISITH 13 HE0OX1THOCTI BUUEPITHOTO Mif-
TBEPIKEHHSI JOKa3aMH yCiX OOCTaBUH MPEAMETY
JOKa3yBaHHS (HampHKIIAJ, BCTAHOBIIEHHS pPO3-
Mipy MailHOBOI IIKOJH), @ B 1HIIUX — (PAKTHUYHO
JIOMTyCKalOTh «PO3yMHE TPUIYIICHHS (HAIpH-
KJIaJl, BU3HAYEHHS PO3MIpPY IMOBIPHO 3aBIaHOT
MopanbpHOi mikoau). Pi3HI migxomuw croctepira-
IOThC 1 IPU BUPIILIEHH] MPOLeCyaIbHUX MTUTaHb.
30kpeMa, TepmUid MAXiT XapaKTepHHH TPH
BHUpIIIEHHI THTaHb MPO HASIBHICTH TMOBAXHUX
MPUYUH TPOIYIIECHHS MPOLECYaTbHOTO CTPOKY
(BUMOTH IIOJI0 BHYEPITHOTO ITiITBEPIKECHHS
HaIpUKIIaJ, XBOpoou abo nepeOyBaHHs y TPUBA-
JOMY CIIyKO0BOMY BiApsi/pKeHHI). JIpyruit — npu
BUPIIIEHHI MUTaHb MIOA0 3a0€3MEeYeHHS MT030BY
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(mpu BU3HAUEHH1 J0OPOCOBICHOCTI MOBEIIHKH
BIJIMIOBi1a4a, HA ITiJICTABI YOTO POOUTHCS BHCHO-
BOK PO MOXKITUBICTh YXUJICHHS BIJIOBI/Ia4a Bij
BUKOHAHHSI Cy/I0BOTO PILICHHS Y MailOyTHbOMY).

Oriisia OCTaHHIX AOCHIIKeHDb i myOsikamii.
HeoOxigHo BKa3aTn Ha poOOTH TaKUX JIOCTiTHU-
KkiB, sik: B.I1. Banasipuyxk, [.B. I'moBrok, B.T. Kper,
A.C. Crenanenko, X.P. Cimrocapuyk Ta I1H.
y cepi KpUMIHATBHOTO MPOIIECYATHHOTO MpaBa.
VY mapuHi OUBUIBHOTO MPOIECYaJIbHOTO TpaBa
HEOOXiTHO BUAUIATH POOOTH TaKHX OCIHiTHU-
KkiB, sik T.B. Pyna, M.M. SIcuHOK, a TakoX OKpemi
JOCHIKEHHS y cdepi ToKa3yBaHHS, 110 TOOIYHO
TOPKAIOThC 1bOTO NUTaHHs. ba3oBe 3HaueHHs
MaloTh poOOTH OKPEMHUX 3apyO1KHHMX TOCIITHU-
kiB, sik: O.T. bonnep, C.JI. bynunin, A.T. Kapa-
neroB, C.B. Kypuibos, I'M. Pe3nix, M.K. Tpe-
YILIHIKOB.

@opMyTIOBAHHS 3aBAAHHS 10CJIiIKEHHS.
MeTor0 CTaTTi € BAOKPEMJICHHSI IOCB1TY 3aCTOCY-
BaHHS KaTeropii CTaHAapTy JA0Ka3yBaHHS Yy Halli-
OHAJILHOMY IPOIIECYaIbHOMY IPaBi, OKPECICHHS
NEePCHEeKTHB i MOAANBIIOr0 PO3BUTKY Y cdepi
[IUBIILHOTO MPOIECYaTLHOTO MPaBa.

Bukiag ocHoBHOro marepiaay. OCHOBHUMH
NpPUYMHAMU  HEJOCTATHOCTI PO3BUTKY IIHOTO
MIOHSTTS Y MEKaxX I[UBLUIICTUYHOTO CYIOBOTO TIPO-
1ecy MO)KHa BBakaru Taki. Ilo-mepmie, 3HauHe
30epeKeHHS BIUTUBY PAASTHCHKUX TPAIHIIIN y JTOK-
TPHHI Ta 3aKOHOTBOPEHHI, BIATOBIAHO JO SKHUX
Cyl 3000B’s13aH1I BCTAHOBUTH came 00’ €KTHBHY
ictuny. [lo-apyre, ckiaaHOIIl Y BU3HAYSHH]I KpU-
TEpiiB CTaHAAPTy JIOKa3yBaHHS: B SIKUX BUIAJIKaX
SKAW CTaHIapT Mae 3actocoByBarucs. [lo-Tpere,
npoONeMHICTh  (ikcamii  TakuxX  KpUTEPiiB:

HayxoBwuii 1opuanyHuii xKypHan
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cy0’exT (ikcamii Ta Jkepeno (y 3aKOHOIABCTBI,
a00 X y aKTax y3araJbHEHHS CYIOBOi IMPAKTHKH,
a00 K CyZIOM y KO’)KHOMY KOHKPETHOMY BHUITAJIKY);
crioci® (ikcamii (mepepaxyBaHHS KOHKPETHHX
BUIAJKIB CTOCOBHO NEBHUX CTaHJAPTIB JOKa3y-
BaHHS 200 BUPOOJICHHS y3arajibHEHb).
HeoOxigHo Bka3aTu Ha BHJUICHHS Yy cydYac-
HI{ HAyKOBIH JIiTepaTypl 3HAYHOTO PI3HOMAHITTS
CTaHJapTIB JOKa3yBaHHA. Tak, OKpiM HaBeje-
HUX, BUAUISIOTBCS: «BHYTPIIIHE TEPEKOHAHHS)
[2], «oOrpyHTOBaHa mimo3pa» [3], «mocraTHs
nizicraBay abo «HMOBIpHA MPUYMHAY, «IEPEKO-
HaHHS 3a O1IBIIOT BIPOTITHOCTI», «BaroMe repe-
KoHaHH» [4, ¢. 19], «3po3ymini Ta MepeKOHINB1
nokasu» [5]. B.I. Kper Bkasye Ha dopmyBaHHS
y JOKTPHHI KPUMIHAJIBHOTO MPOLECy Kiacudika-
il CTaHJapTIB TOKa3yBaHHS 32 TAKUMH KpUTEpi-
SIMU: 32 Tay3310 3aCTOCYBaHHS; 3a 3aBJaHHAMU
KPUMIHAJIBHOTO MPOLECyalbHOTO JTOKa3yBaHHS,
3a CTYIICHEM TSDKKOCTI (IHTEHCHBHICTIO) BUHMHE-
HOTO 3JIOYMHY; 32 CTaJi€I0 KPUMIHAIBHOTO MPO-
BaJDKEHHS; 3a criocobamu (OpMyBaHHS JT0Ka3iB
1 KpUTEpisIMHU iX JOMYCTUMOCTI, a TaKOX HaBO-
IUTh 3HAYHY KUIBKICTh IHIIMX KpHUTEpiiB [5].
Ilompu Te, mo 3a3Ha4yeHi CTaHAAPTH BUALIA-
IOTBCSL Y paMKax KpUMIHAJIBHOTO CYIOYMHCTBA,
BOHU CTaHOBJISITH IHTEPEC 1 CTOCOBHO ITUBIJIIC-
TUYHUX MIPOIECYaIbHUX Tally3ei mpaBa.
CrangapT noka3yBaHHS «O0aJlaHC 1MOBiIpHO-
creit» («balance of probabilities»). Cuix gose-
cTH, 1o (akt mBuaLe OyB, aHDXK HE OyB, TOOTO
Cy0’€KTHBHA BIEBHEHICTh MOXKe OyTH BUMIpsHA
SK Taka, mo aopiBHIOE 51% 1 Bume. bamanc
BIPOT1THOCTEH OIIHIOETHCS B a0COIFOTHUX BUpa-
3aX, TOMy B CHUTYyallli, KOJIM JOKa3HW OI[IHEHI 5K
50x50 (mo3uBa4 / BiAMOBiIa4), CIip BUTPAE Bij-
noBinau (Rhesa Shipping Co SA v Edmonds
[1985] 1 WLR 948 [6]). BepxoBnuuit Cyn Ykpa-
iHu B moctaHoBi Big 14 uepBusa 2017 p. y crpasi
Ne 923/2075/15 [7] xpuTuKyBaB anensmiiHUR
Cy/ 3a Te, 110 OCTaHHIN «BIJIMOBHUB y CTSATHEHHI
YIYIIEHOI BUTOJIM HA TiMl JIMINE MiACTaBi, MO il
po3Mip He MOke OyTH BCTaHOBJICHUH 13 PO3yM-
HUM CTYIIEHEM AO0CTOBipHOCTI» [2]. OTxe, crmifg
KOHCTAaTyBaTH, 110, MONPH BIACYTHICTb Mps-
MOTO 3aKOHOJABUOTO 3aKpPIIUICHHS, BiAIOBIIHI

Ne 10/2020

ITPABOBI HOBEJIN

MiIXOMW CydiB MarTh Micre. Lle cBiguuTh mpo
HEOOXI/IHICTh 3aKpIIUICHHS YITKUX KpHUTEPIiB
[UX MIXOIB — AJis 1X yHidiKallii Ta TOCATHEHHS
nepeadavyBaHOCTI CYJOBUX PIllICHb.

CrangapT JOKa3yBaHHSI «IepeBara JokKa-
3iB» («preponderance of the evidence»). V 1opu-
JTU4YHIA JiTepatypl Ta cynoBiid npaxrtumi CIITA
3alIe)KHO BiJ KOHKPETHHUX OOCTaBMH CIIpaBU
PO3MEKOBYIOTH JIBAa BUIU JOCTATHOCTI JIOKA3iB:
oueBuHY («prima facie evidence») Ta 3am0-
BUIBHY JOCTaTHICTH («satisfactory evidence»).
OueBHIHO, JOCTATHIMHM € IOKAa3U, SKHX 3TiTHO
3 3aKOHOM JIOCTAaTHBO JIJII BCTAHOBJICHHS TICB-
HOro (hakTy abo yciei cykynmHocTi (akTiB, IO
OOTpYHTOBYIOTh BUMOTH a00 3allepeueHHs CTO-
POHHU JIOTH, JOKH ICHYBaHHS LbOTO (hakTy He
Oyae 3amepedeHe IHIIMMH Joka3amu. ToOTo
TaKi JOKa3u He € Oe3CHipHUMHU, aje SKIIO IPOo-
TUJIEKHA CTOpPOHA HE HAJaCTh HAJIeXKHI JOKa3u
JUISL iX CIPOCTYBaHHS, BOHU € JOCTaTHIMHU JUIS
YXBaJCHHS PIICHHS HAa KOPUCTh 0COOHW, KOTpa
ix momana [8, c. 107]. Ha BiaMiHy Bix O4eBH/I-
HOI JI0CTaTHOCTI, KpUTEPii 3aJ0BUILHOT JOCTAT-
HOCTI1 HE BCTAHOBJIOIOTHCS 3aKOHOM. 3a/10BIIbHA
JIOCTAaTHICTh 3aCTOCOBYETHCS MPU OCTATOYHIN
OITIHII JO0Ka3iB y OUIBIIOCTI IUBUILHUX CIIPAB.
3a/10BUIBHO JIOCTATHBOIO € TaKa KIJTBKICTh JJOKa-
3iB, sIKa 3a pe3yJbTaTaMU iX PO3YMOBOTO 3BaXKY-
BaHHS CylIoM a00 MPHUCSDKHUMHU 3J1aTHA Tepe-
KOHAaTH y TPaBAUBOCTI meBHOTo (akry. TobTo
y TaKOMY pa3i JIOCTaTHIMH € J0Ka3H, K1 MOXYTh
OOTpYHTYBaTH yXBaJIeHHS PIIICHHS Ha KOPHUCTh
ocobwu, kKoTpa ix nmogana. lle moB’s13aHo 3 mUTaH-
HSIM 3B2)KyBaHHS JT0Ka3iB [8, c. 107].

Crangapt JoKa3yBaHHS «SICHI Ta IEPEKOHINBI
nokasn» («clear and convincing evidencey). Lleit
CTaHJapT CTAHOBUTb, 110 CYTi, MiABU CTAHAAPTY
JIOKa3yBaHHS «IepeBara J0Ka3iB» 1 3aCTOCOBY-
€THCA MO0 TTO30BIB, Y AKUX Cy/J a00 3aKOHOJIa-
B€Llb BHUPIIIWIM, IO JJISI OTPUMAHHS PIIICHHS
HAa CBOIO KOPUCTh CTOpPOHA IOBMHHA TMOJATH
OinbIlle, HDK 3BHYANHY KIJTBKICTH J0Ka3iB. lle
MOK€ MaTd MicClle, HalpUKIad, KOIU HACIiIKH
BHPIIICHHS IHUBIIBHOI CIIpaBu € Habarato cep-
HO3HIIIMMHU, HIK 3BUYaliHEe MaTepiaabHE B1IIIKO-
JyBaHHS 1 HAOMMHKAIOTHCS 32 CBOIM XapaKTepoM
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70 HacHiAKIB y KpuMiHaibpHIN copasi. Tomy
3aCTOCYBaHHS MPOCTOTO IIUBUIBHOTO CTaHAAPTY
y TaKHMX CIIpaBaxX BUKJIMKAJIO O iCTOTHUH PU3HK
yXBaJIGHHs TOMWIKOBOTO pimeHHs. [Ipukna-
JaMH CIIpaB, Y SKHX 3aCTOCOBY€ETHCS IiJBHILE-
HUU HUBUIBHUX CTAHIAPT, € CIIPABU MPO ACTOp-
TaIll0 1HO3EMIIIB 32 3BEPHEHHSMH JCpP>KaBHUX
OprasiB, NMpo BU3HAHHSI OCOOU HEJI€3aTHOIO
1 momimeHHs1 1i Ha TPUMYCOBE JIIKYBaHHS [0
MICUXIaTPUYHOTO 3aKjaay abo TMo30aBICHHS
OarbkiBCchKUX TpaB [8, c. 108].

«BHYTpillIHE TIEpEKOHAHHS» HE BU3HAETHCS
y BITYM3HSHIA Haylll OKPEMHM CTaHIApPTOM
JOKa3yBaHHA. Y 3B’A3Ky 13 IIUM HaBOIATHCS
3arajibHi TIOJIOKEHHS aKTyallbHUX MpOIecyallb-
HUX KOJIEKCIB MIOAO OIIHKH JIOKa3iB, 30Kpema
4. 1 c1. 90 Konekcy aaMiHICTpaTHBHOTO CYI04HH-
ctBa Ykpainu (y penakuii 3 15 rpyaas 2017 p.)
Bix 06 mumas 2005 p. Ne 2747-1V (gam — KAC
VYkpaian) [9]: cyx omiHIOE T0Ka3H, SKi € Y CIpaBi,
3a CBOIM BHYTPIIIHIM MEPEKOHAHHSM, L0 IPyH-
TYeTbCA Ha iX Oe3noceperHbOMY, BCEOIUHOMY,
MOBHOMY U 00’ekTHBHOMY mociimkeHHi [10].
HeoOxigHno moromutucs i3 JI. I'ermaHIieBuM, 110
3a3Ha4yeHa CTaTTs HE MICTUTh YiTKUX KPUTEPIiB
JOCSITHEHHSI CYyAJICI0 BHYTPIIIHBOTO TEPEKo-
HaHHs. ToMy BYeHHH BKa3dye Ha HEOOXITHICTh
3aCTOCYBAaHHS ITUX MOJIOXKEHb y B3a€MO3B’SI3KY
13 TTOJIOXKEHHSIMU CTaHIAPTY OKAa3yBaHHS «I103a
po3ymuuM cymHiBom» [10]. HeobxinHo BU3HATH
iCHyBaHHsI MOAIOHOTO CTAaHOBMIA 1 CTOCOBHO
LIUBLUIRHOTO TIporiecy. Tak, moaiOHe 3a 3MiCTOM
noyIokeHHS MicTHThCs ¥y 4. 1 c1. 89 LIIK Ykpa-
ian: «Cyq OIiHIOE 0Ka3W 3a CBOIM BHYTPIIIHIM
MIEPEKOHAHHSM, 1[0 IPYHTY€ETHCS Ha BCEOIUHOMY,
MOBHOMY, 00 ’€KTHBHOMY Ta O€3MocepeHbOMY
JOCTIKeHH] HasiBHUX Y cpaBi 1oka3iBy. [Tomnpu
BucinoBieHHs JI. TermaHlEeBUM 3a3HaYeHUX
MONIOKEHb Y cdepi aaMiIHICTPAaTHBHOTO CYHIO-
YUHCTBA, HEOOX1THO BKA3aTH Ha MOXIIUBICTB iX
3aCTOCYBaHHS 1 y LIMBUILHOMY MPOIIECi.

Cranpmapt [OKa3yBaHHS «I03a PO3YMHUM
cymHiBoM». CTaHAApPT «I03a PO3YMHHUMH CyM-
HiBaMI» BH3Ha4a€, L0 BiJACYTHICTh PO3YMHHX
CYMHIBIB Ma€ MicIle TOHI, KOJM BCi ajJbTepHa-
TUBHI MOSICHEHHSI HAIaHUX JI0Ka31B Ha[3BUYaiHO
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ManouMoBipHi.  [lpukmamom  3acToCyBaHHS
TAKOTO CTaHJApTy HaBOAMTHCS BiIMOBA y BCTa-
HOBJICHHI (hakTy y pasi cymepeyHocTell y moja-
HUX CTOPOHOIO J0Ka3ax y cripasi [10]. ¥V kpumi-
HaJIbHOMY MPOBA/HKEHHI CTAaHAAPT OKa3yBaHHS
«11032 PO3yMHHM CYMHIBOM» BCTaHOBIIOE METY
JIOKa3yBaHHS, SIKOIO € JOCTOBIPHICTH $IK Hai-
BUIIUN CTYMiHb WMOBIpHOCTI. JlOCSTHEHHS YH
HEJIOCSITHEHHSI TaKOrO CTYyNEeHsS WMOBIPHOCTI
BU3HAUAETHCS CYO €KTOM TNPHUHHATTS pIIIeHHS,
[I0 Mae O3HA4YaTH BIACYTHICTb PO3YMHHUX CyM-
HIBIB y Cy0’€KTa TPUHHATTS pileHHs B (HE)
icHyBaHHI neBHOro ¢axkty(iB). CtanaapT noka-
3yBaHHS 11032 PO3YMHHM CYMHIBOM» € KpUMi-
HAJIbHUM CTaHJIapPTOM JIOKa3yBaHHS, SIKUI BUKO-
PHUCTOBYETHCSI CyAOM IPHU BUPILICHHI MUTAaHHS
I10/10 JIOBEIEHOCTI BUHU OCOOM Ta BHUHECEHHI
cynoBoro pimeHHsi. Konuenuii «ctangapt noka-
3yBaHHSI» Ta HOTO BHUAY — «I03a PO3yMHHUM
CYMHIBOM» — BJIaCTHMBI Takl O3HaKH: BapiaTHB-
HICTh CTaHOApPTy [IOKa3yBaHHS 3aJIeKHO Bij
chepu 3acTOCYBaHHS Ta TPEAMETY pPO3IVIANY;
TICHUM B3a€MO3B’SI30K CTaHAAPTY JOKa3yBaHHS
Ta Taraps (000B’s3Ky) JOKa3yBaHHS; CTaHIApT
JIOKa3yBaHHS € TIEBHUM KpUTEpieM (ITOPOroM)
OPUMHATTA pIIIEHHS A Cy0’€KTa NMPUIHATTA
pIIIEHHS, BCTAHOBIIIOIOUN [IEBHUN piBEHB (Mipy)
JIOBEICHOCTI JJIsl BU3HAHHS MEBHOTO (PaKTy icHY-
tounm [11, c. 12-13].

Cranzmapr  JOKa3yBaHHS  «OOIpyHTOBaHa
MiJ03pa» BHUMara€ BCTAaHOBIIEHHS MOXKIJIUBOTO
(MMOBIpHOTO) ICHYBaHHS TI€BHOTO (akTy UM
oOcTtaBUHU. Y pa3l BHUPILIEHHS MUTaHHS MPO
3aCTOCYBAaHHSI 3axoqy 3a0e3leueHHs KpuMi-
HAJIBHOTO MPOBAKECHHS MPUYETHICTH 0COOH 110
BUMHEHHS KPUMIHAJIBHOTO MPAaBOMOPYIICHHS HE
MOBMHHA MaTH KaTETOPHUYHOTO BUCHOBKY, a CBJI-
YUTH JIMIIE PO 11 MOXKIUBICTh. Ciauuid cymast
B JKOJHOMY pa3i HE MOBUHEH BCTAHOBIIOBATH
IPUYETHICTH 0COOU 1032 PO3YMHHM CYMHIBOM,
BTIM, OOTPYHTOBaHa IiJI0o3pa Ma€ MiATBEPIKY-
BaTUCSl KOHKPETHUMHU (akTaMH i 0oOCTaBHHAMH,
0 MOXYTb MEPEKOHAaTH 00’ €KTUBHOIO CIIO-
cTepiradya, ToOTO HempodecioHana Yy cdepi
mpaBa, B iICHyBaHHI 3B’s3Ky MDK JisIMH OCOOHM
Ta noxiero. Taki pakTuyHl 0OCTAaBUHU MOBUHHI
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OyTH YITKUMH, 3pO3yMUIMMH Ta BigoOpaxe-
HUMU Yy BIANOBITHOMY PILIEHHI KOMIIETEHTHOTO
oprany [3, c. 19]. Lleli craHmapT nOKa3yBaHHS
BIJIMOBia€ HA MUTAHHS: «SIKOI0 MIpOIO, 10 SKOT
Mexi?» [12, c. 263], ToOTO € TOKa3HUKOM BHKO-
HaHHS CTOPOHOI0 KPUMIHAIBHOTO MPOBAKEHHS
Taraps nokaszyBanHs [3, c. 15]. OTxe, 3a3Haue-
HUH CTaHAApT OKAa3yBaHHS CTaBUTHh IMHTAHHS
PO 3aCTOCYBAaHHS, OKPIM 3BUYHOTO «TSTaps
HQ/JIaHHS JOKa3iB», TaKOXK «TAraps IepeKo-
HaHHs» [3, c. 15; 13, c. 13-14].

CrangapT n0Ka3yBaHHS «OCTATHS MiJCTaBa
(«iMOBIpHa  TMPUYUHA»)  XaPAKTEPHU3YETHCS
TaKUMH O3HAaKaMH: BIJICYTHICTIO (aKTHUYHOTO
Oanancy abo (akTuyHOi mepeBard HMOBIPHO-
CTeW y KpUMiHAJIBHOMY HPOBAJKEHHI; BUHUKAE
HA MiJICTaBI BCTAHOBJICHHS «IIMOBIPHOCTI», a HE
BIIEBHEHOCT] YM 0€3CYMHIBHOCTI y HEOOX1AHOCTI
MPUAHATTS TEBHOTO PIIICHHS MiJ 4Yac KPUMi-
HAJBHOTO MPOBAKEHHS; HATUICHUNA 3MIIIaHUM
«TEPCIIEKTUBHO-PETPOCTIEKTUBHAM)»  XapaKTe-
poM (3ampoBapKEHHSI CTAHIAPTY JOKa3yBaHHS
«JIOCTaTHs MIiJCTaBa» y BITUU3HSIHOMY KpHUMi-
HAJILHOMY MPOIECI 3MIHIOE CTEPEOTHIIHE MUC-
JICHHA NPO Te, LIO IMi3HAHHS y KPUMiHAJIbHOMY
IpOIEC XapaKTePU3Y€EThCS BUKIIOYHO PETPO-
CIIEKTHBHICTIO, OCKIJBKH 00’€KTOM MHi3HAHHS
€ Tojisl, fKa BiAOy/nacs B MUHYJIOMY); nependa-
Yae BCTAHOBJICHHS «IIPAKTHYHOI MMOBIPHOCTIY,
sKa MOke OyTH JOCATHYTA HE JIUILE pallioHalb-
HUM, aJie TAaKOXK eMITipUYHUM (IpparlioHaTbHUM)
criocobom [4, c. 19]. ¥V CIIA 3a3HaueHuii cTaH-
JapT € TOM’ SIKIIEHUM TOpPIBHSHO 31 CTaHaap-
TOM «TepeBara Joka3iBy (10 3aCTOCOBYETHCS
i y KpUMIHaJIbHOMY CYAOYMHCTB1) Ta 3acCTOCO-
BY€ETBCSI TIPU OTPHMaHHI T03BOJIY Ha apemrt abo
obmyk [14, c. 103].

Cranpmapt J0OKa3yBaHHS «IIEPEKOHAHHS 3a
OinpIoi BiporigHocT». Y 4. 3 cT. 87 mpoekTy
KIIK 2008 p. «mmepekoHaHHs 3a OUIBIION Bipo-
TIAHICTIO» BU3HAYalIM SIK TIEPEKOHAHHS, SIKE
BUILJIMBAE 13 HEYNEPEIKEHOro Ta J00pocoBic-
HOTO PO3IJISIAY BCIX HAIAaHUX CTOPOHAMU JTOKA3iB
1 CBITYNTH, 1110 BUCHOBOK MO iCHYBaHHS 200 BifI-
CYTHICTb Ti€l 0OCTaBUHU YU CYKYNHOCTi oOcTa-
BUH, SIKi JIOBOJIUTh CTOPOHA, € O1JIBII BIPOT1THUM,
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HK IPOTHIJICKHHIA BUCHOBOK. Y 4. 5 ¢T. 110 mpo-
exty KIIK 2007 p. «Barome rnepeKkoHaHHs» O3Ha-
Yao, 10 HasBHI HA MOMEHT MPUUHATTS PIIICHHS
JIOKa3u CTBOPIOIOTH TYy>KE BEIHMKY BipOTiTHICTH
TOTO, IO TBEP/KCHHS BIAMOBITAE JIHCHOCTI
[15, c. 204].

CranmapTt noKazyBaHHS «3PO3YMLIl Ta Tepe-
KOHJIMBI JToka3u». CyTh HOrO MOJSrae B TOMY,
10 CTOPOHA MOBMHHA TEPEKOHATH MPUCSIKHUX
(abo cynt0), 110 JOCTOBIPHICTH PO3IVISLYBAHOTO
dakTy € IMOBIpHOIO, 200 X BUKJIMKATH B HUX
TBEpJIe MepeKoHaHHs, O (HaKT npaBauBUid. Bos-
HOYac yCyBaTH BCl pO3yMHI CyYMHIBHU L€l CTaH-
JapT J0Ka3yBaHHS He BUMarae. BiH 3acTocoBy-
€THCA, 30KpEeMa, B JACTIKTHUX MO30BaX 3 METOIO
CTATHEHHS 3 BiANOBi/aya T. 3B. IITpadHUX 30UT-
KiB, sIK1 IEPEBUIIYIOTh 3BUYalHI KOMIIEHCATOPHI
36utku [16, c. 151; 17].

HaBeneni monoXeHHs MOKa3ylOTh, IO
y PpI3HUX BHIAJKax 3aCTOCOBYIOTHCS pI3HI
CTaHAapTH Joka3zyBaHHSA. KpiMm Toro, okpemi
CTaHIApTU JOKAa3yBaHHS MOXYTb MaTH pi3HE
CHIBBIAHOLIEHHS MK CO00I0 Ta B OKpEMHX
BUIMA/IKaX 3aCTOCOBYBAaTHUCS aJbTEPHATHUBHO
abo cybcuaiapHo.

XapakTepusyoun yCTaleHy MPaKTUKY Hallio-
HAJIBHUX CY/iB, MOXKJIMBO YIIEBHEHO CTBEPIUKY-
BaTH, 110 HAWOUIBIIOTO TOMIMPEHHS CHOTOJHI
HaOyB CTaHAAPT JOKa3yBaHHS «I1032 PO3yMHHM
CYMHIBOM», SIKMW BHU3Ha4ae€, IO BIACYTHICTb
PO3YMHHUX CYMHIBIB Ma€ MicClleé TOJi, KOJIU BCl
aJbTEpHATUBHI TOSICHEHHS HaJaHUX JOKa3iB
HaJ3BUYAiHO MajoimoBipHi. Hampukian, Bia-
MOBA y BCTaHOBJIICHHI ()akTy y pasi CynepeqHo-
CTEH y MOJAHUX CTOPOHOIO JI0KA3aX.

€CII 3aranoM KepyeTbCcsi caMe€ LIUM CTaH-
JapTOM, XO4a B OKPEMHX BHIIaJKaxX BIIXUIIS-
€ThCs BiJl HhOTO. Tak, BHACIIOK HEMOAAHHS YpSi-
JIOM 3allUTaHUX 1ICTOTHUX J0Ka3iB a00 JOCTaTHIX
MOSACHEHh CTOCOBHO IIEBHHX OOCTaBMH, SKI
MiUIATad JTIOBEICHHIO 1HIIOK CTOpoHOI0, Cy
BKa3aB HAa MOXJIMBICTb NIHTH BUCHOBKIB MO
ICHYBaHHS IIUX OOCTAaBUH Ta YXBAJIUTH PILICHHS
CTOCOBHO TakuX OOCTaBHH 13 3aCTOCYBaHHSAM
3HaYHO HKKYOTO CTaHAApTy IepeBaru J10Ka3iB
(«preponderance of evidence») [18].
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[Ipaktuka €CIII cBigunth mpo Oe3moce-
PEIHIO 3aJeKHICTh CTAaHAAPTy TOKa3yBaHHS BiJl
Ba)XJIMBOCTI BHPINIYBAaHOTO MUTAHHS CTOCOBHO
MPaBOBOrO crarycy ocobu. Hampuknaza, kpumi-
HaJbHUM CIIpaBaM BIACTHBUI CyBOpIIIHA CTaH-
JapT JOKa3yBaHHS, aHDK IUBUIBHKUM [19].

[IpoBeneHe moCHiKEHHS J03BOJISIE 3pOOHUTH
TaKi BUCHOBKH:

1. [lomupenumM € poO3yMIHHSA CTaHOApPTy
JIOKa3yBaHHSI SK PIBHS IMOBIPHOCTi, JO SIKOTO
oOcTaBrHa Mae OyTH MiATBEPIKEHA JO0Ka3aMH,
100 BBaXATUCS A1HCHOIO.

2. OCHOBHMUMH TpPUYUHAMH HEIOCTATHOCTI
PO3BHUTKY IILOTO MOHATTS y MEXax IUBUIICTHY-
HOTO CY/IOBOTO Tporiecy € Taki. [lo-mepie, 3Ha-
yHE 30€pEKCHHS BIUIUBY PAISHCHKUX TPAIHIIIH
y JOKTPWHI Ta 3aKOHOTBOPEHHI, BiJMOBIIHO 10
AKX cy/ 3000B’I3aHUN BCTAHOBUTHU caMe 00’ €K-
TuBHY icTuHy. [lo-npyre, ckimaaHom y BHU3Ha-
YEeHH1 KpUTEPIiB CTAaHAAPTY IOKA3yBaHHS: B SIKUX
BUTQJIKAX SKAW CTAHAAPT Ma€ 3aCTOCOBYBATHUCS.

[To-Tpete, mpobnemMHICTh (ikcallii TAKUX KpHUTe-
piiB: cy0’ekT (hikcarrii Ta mKepeno (y 3aKOHOaB-
CTB1, 200 X y aKTax y3arajibHEHHS CY/I0BOI MpaK-
TUKH, 200 K CYIOM y KO)KHOMY KOHKPETHOMY
BUMAJIKY); crioci0 (ikcarii (mepepaxyBaHHs KOH-
KPETHUX BUMAIKIB CTOCOBHO ITEBHHUX CTAHJIAPTIB
JIOKa3yBaHHS a00 BUPOOJICHHS y3arajibHEHb).

3. HanpssMu pO3BUTKY CTaHIAPTIB JIOKa3y-
BaHHS 33Jal0ThCsl KpaiHaMU 13 TPUBAJIUM JIOCBI-
JoM ix 3acrocyBaHHs. Tak, y CIIIA € nBa craH-
JapTH JTOKa3yBaHHS (LIIMBUIBHHUM 1 MiJABUIICHUI
[UBITBHUI), 3alIe)KHO BiJl SKHUX JIOCTaTHICTh
JIOKa31B BUMIPIOETHCA y PI3HUX BiJCOTKAX.

4. CranaapTu J0Ka3yBaHHS € BAXXJIMBUM €JIe-
MEHTOM 3MarajibHOTO MPOLIECY.

5. TlepCieKTUBHUM ~ HAmpsiIMOM  PO3BUTKY
CTaHJIApPTIB I0Ka3yBaHHs y LIUBLJILHOMY CyJOYHH-
CTBI € BU3HAYEHHS CIIOCOOY 3aKpIIUICHHS TaKUX
cTaHapTiB (y 3aKOHOAABCTBI UM aKTaX CYIOBUX
OpraHiB), a TAKOX KPUTEpiiB 3aCTOCYBAHHS CTaH-
JApTIB I0OKa3yBaHHS y PI3HUX BUIMAIKaX.

AHoOTAaIis

Crartsa npucCBsYeHAa BHOKPEMJICHHIO JIOCBiAy 3aCTOCYBaHHS KaTeropii CTaHapTy IOKa3yBaHHS
y HaI[lOHAJIbHOMY IIPOLECYaIbHOMY IPaBi, OKPECIEHHIO NEPCIIEKTUB 1 MOAAIIBIIOTO PO3BUTKY Yy cdepi
LIUBUIBHOTO IpolLiecyasbHOro Ipasa. OIHIEI0 3 OCHOBHUX NPUYUH HEJOCTAaTHOCTI PO3BUTKY L[bOTO
MOHSATTS y MEXaX [IUBLIICTUYHOTO CY/IOBOTO ITPOLIECY BUALIICHO 3HAYHE 30€pEe)KEHHS BIUIUBY PAISTHCHKUX
TpaaMLiil y TOKTPHHI Ta 3aKOHOTBOPEHHI, BIAMOBITHO 10 SKHUX CyH 3000B’SI3aHUN BCTAHOBUTU Came
00’eKkTUBHY icTHHY. /loBEAECHO, 1110 MOLIMPEHUM € PO3YMIHHS CTaHIApTY JI0Ka3yBaHHSI SIK PIBHS IMOBIp-
HOCTI, 710 sIKOT0 00cTaBUHA Ma€ OyTH MiITBEPKEHA JOKa3aMH, 1100 BBaXKATHCS JiHCHOI0. BKkazaHo, 110
OCHOBHUMHM NMPUYMHAMH HEAOCTATHOCTI PO3BUTKY LILOTO MOHSTTS Y MEKaX LUBUIICTUYHOTO CYIOBOTO
npouecy € Taki. [lo-nepiie, 3HauHe 30epeKeHHS BIUIMBY PAISHCHKUX TPAIUIINA Y JOKTPHHI Ta 3aKO-
HOTBOPEHHI, BIAMOBITHO 10 SKUX CyA 3000B’s13aHUI BCTAHOBUTH came 00’ eKTHBHY icTuHy. [lo-apyre,
CKJIQJIHOLI Y BU3HAYEHHI KPUTEPIiB CTAHIApPTy OKAa3yBaHHs: B SKMX BHUIQJKaxX SKUH CTaHAAPT Mae
3actocoByBarucs. [To-Tpete, mpobneMHicTh (ikcallii Takux KpUTepiiB: cy0’eKT (ikcaii Ta jukepeno (y
3aKOHO/IABCTBI 200 X y aKTax y3arajJbHEHHs CyJJ0BOi PAKTUKH, a00 3K CYIOM Y KO)KHOMY KOHKPETHOMY
BHUIIAJIKY); cioci0 ¢ikcarii (mepepaxyBaHHsl KOHKPETHUX BUIIA/IKIB CTOCOBHO [EBHUX CTAH/AAPTIB JI0Ka-
3yBaHHsI 200 BUPOOJICHHS y3arajibHeHb). BusHaueHo, 1110 HanpsiMyu PO3BUTKY CTaHJIApTIB JOKa3yBaHHs
3aJ1al0ThCs KpaiHaMU 13 TPUBAJIMM JIOCBIZIOM iX 3acTocyBaHHs. Tak, y CLLA icHye 1Ba cTaHAapTH JJOKa-
3yBaHHs (IIMBUTHHUM 1 MMiIBUIIIEHUHN UBUTBHUN ), 32JI€KHO BiJl IKUX TOCTATHICTH JIOKAa3iB BUMIPIOETHCS
y pi3HMX BifcoTKax. CTaHIapTu JOKa3yBaHHS € BaXJIMBUM €JIEMEHTOM 3MarajibHOIo Ipolecy. 3a3Ha-
YEHO, 110 NEPCIEKTUBHUM HAIllpsIMOM PO3BUTKY CTaHJAPTIB JIOKAa3yBaHHs Y LUBUILHOMY CYIOYHMHCTBI
€ BU3HAUEHHs cIOCO0y 3aKpIIUIEHHs TAKUX CTAHIAPTIB (y 3aKOHOJABCTBI UM aKTaX CyJOBUX OpPIaHiB),
a TaKOXX KPUTEPIiB 3aCTOCYBAHHS CTAHIAPTIB JOKa3yBaHHS Y PI3HUX BHITA/IKaX.

KirouoBi cjioBa: 1oka3yBaHHS, CTAaHAAPT J0Ka3yBaHH:, LIMBIIBHUN TPOIIEC, CYII, IIepeBara J10Ka-
31B, ICHI Ta NEPEKOHJIMBI JJOKa3U, BHYTPILIHE IEPEKOHAHHS.
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Riabchenko Yu.Yu. Standard of evidence: application experience and implementation
prospects

Summary

The article is dedicated to highlighting the experience of applying the category of standard
of proof in national procedural law, outlining the prospects of its further development in the field
of civil procedural law. One of the main reasons for the lack of development of this concept within
the framework of civilistic litigation is the considerable preservation of the influence of Soviet
traditions in doctrine and lawmaking, according to which the court is obliged to establish the objective
truth. It has been shown that the standard of proofis a widespread likelihood that a circumstance must
be substantiated by evidence in order to be considered valid. It is stated that the following are the main
reasons for the lack of development of this concept within the framework of civilistic litigation.
First, there is considerable preservation of the influence of the Soviet traditions in the doctrine
and lawmaking, according to which the court is obliged to establish the objective truth itself. Second,
the difficulty in defining the standard of proof is: in which cases which standard should be applied.
Third, the problem of fixing the following criteria: the subject of the fixation and the source (in law,
or in the acts of generalization of case law, or — by the court in each case); method of fixation (listing
specific cases for certain standards of proof, or generalizing). It is determined that directions for
the development of standards of proof are set by countries with long experience in their application.
Yes, there are two standards of proof in the United States (civil and elevated civilian), depending on
which the sufficiency of the evidence is measured in different percentages. Evidence standards are
an important element of the competitive process. It has been pointed out that the perspective direction
for the development of standards of evidence in civil proceedings is to determine the way in which
such standards are enshrined (in legislation or acts of judicial authorities), as well as the criteria for
the application of standards of evidence in different cases.

Key words: evidence, standard of proof, civil process, court, preponderance of evidence, clear
and convincing evidence, internal conviction.
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