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IMPOBJIEMA HOPMATHUBHO-TIPABOBOT'O
PET'YJIIOBAHHSI BIINIOBIIAJBHOCTI 3A LIKOJY,
3ABJAHY KAJILTBOM

YV cmammi 1pynmoeno  mpoamanizosamo  0cobau8ocmi - HOPMAMUGHO-NPABOBO2O
pecynt08aHHs 8i0N0GIOANLHOCMI 3a WKOOY, 3a80AHY KANIYMEOM.

3’acosano, wo 3 memor Gopmysarus nopaoKy iOuKoOY8aHHs 30UMKIE NOCMPAHCOATUM
Ykpaina nionucana y 2005 p. Esponeiicbky KOHGeHYIlO npo GIOWKOOYEAHHS 30UMKY
noCmpasicoanum 8i0 HACUTbHUYLKUX 3T0YUHIE, 0OHAK MAK I He pamuikysana ii, wjo npusgeno
00 3amsA2y8aAHHA NPOYECY NPUUHAMMSA CHeYianibHO20 3aKOHY, AKUU OU ype2ynio8as 6iOHOCUHU 3
HAOAGHHA 0epiHCcaABOI0 KOMNEHCAYill NOCMPadcoanum i0 KPUMIHATLHUX NPABONOPYULEHb 3d
minecui YWKOOJCeHHs, d MAKOXC (iHancy8anus iXHbo2o JiKY8aAHHS, GIOUWKOOYE8AHMHSI
MAmepianbHUX ma MOPAIbHUX UIMPAM, UMPAM HA NOXOBAHHS MOWO.

3eepueno ysazy, wo xou Kpuminanvno-npoyecyanvhum kooexcom Yrpainu ma L{uginonum
npoyecyarvHumM — Kooekcom  Yxpainu nepedbaueHo  KOMHeHCAYilo  WKOOU, 3a80aHOI
nocmpascoaniomy 6HACIIOOK KPUMIHALLHO2O NPABONOPYWEHHS 34 DAXYHOK O0epICABHO2O
010001cemy, ane i0CYmHill YHOPMOBAHUL MEXAHIZM GIOUKOOYBAHHSL MAKOL WUKOOU.

Bemanosneno, wo 6opoichukom y 30608 A3aHHAX 13 3an00ISHHA WKOOU € 0coba, HA AKY
3AKOHOM NOKNAOEHUll 00068 30K BIOWKOOY8amMuU 3an00IAHy ROMEPNIIoMy wKooy. BopacHuxu
NOOLISIIOMbCSL HA. a) OCI0, KT IACHUMU OISIMU 3A80AIU WKOOY Nomepniiomy,; 6) ocib, Ha aKux
3AKOHOM NOKAAOEHO 0008 'SI30K 8I0UK00Y8amu 3an00isHY UKOOY.

Busnaueno, wo ocnognoo npuuunoio noxnadauus 0608 ’A3Ky GiOWKOOy8amu 3a60aHi
30umKy Ha HwWux ocib € HeoOXIOHiCmb 3axucmy iHmepecie nomepninoi ocobu, saxa mae
ompumamu 8IOUWKOOYBAHHSL 3aN0ISIHOL WKOOU 8 OYOb-IKOMY UNAOKY, HE3ANEHCHO 8i0 MO02o,
yu Mooice Oe3nocepedrill 3anoditneay cam Oymu OenliHK8eHMOM | YU € Y Hb020 (PIHAHCO8A
MOHCIUBICMb BIOWKOOYBaAMU 3aN00ISIHY WKOO).

Buoineno niocmaeu, xonu 0606 ’°130x 8i0wK00yeamu 3a60aHi 30UMKU NOKIAOAEMbCS HA
iHwux ocib: Hedenikmo3oamuicms 3an00inéaua wWKoou — 30008 A3aHUMU BIOUWKOOY8aAMU
wWKoOy € bamvku (ycuHosumeni), ONiKyHu (NIKIYBATbHUKU) MATOTIMHIX, @ THOOI |
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HenoeHOAIMHIX Oimell, ONIKyHU Hedie30amuux QizuyHux ocib, NOBHONIMHI poOuUYi HeoCyOHUX
ocib,; OisibHicmb 3an00il08aya WKOOU 3a 6KA3IBKOI0 MA HA KOPUCMb 8I0N0GIOAIbHOI 0cOOU —
pobomooasyi 3a mpyoosUMU 002080PAMU, 3AMOBHUKU 34 0020BOPAMU.

Jlocniooceno piwenns Beaukoi Ilanamu Bepxosnozo Cyoy, sika nocmanosuna, ujo wkood,
3a60aHA NOMEPNINOMY BHACTIOOK KPUMIHATLHO20 NPABONOPYULEHHS, KOMNEHCYEMbCA UOMY 3d
paxyHok Heparcasnozo 0100xcemy Yrpainu y sunaoxax ma nopsaoxy, nepeddaueHux 3aKOHOM.

Bemanoesneno, wo deporcasa nece matinogy 8ionogioanvHicms neped ROMEPRIIUMU He 34
8Ci 3M04UHU, AKI 3AMUWUTUCSA HEPOSKPUTMUMU, A Juuie y BUNAOKY, KOIU WK00d 3a80and
@izuuniti 0cobi, ska nomepnina 6i0 KpuminaibHo20 npasonopywents. Illkooa, 3asoana
Kaniymeom, IHWUM  VIKOOJNCEHHIM  300p08’s abo  cMepmio  6HACAIOOK  MOYUHY,
BIOUKO00BYEMbCSL NOMEPNIIOMY ab0 BUHAYEHUM 3AKOHOOABCHMBOM 0CO0AM, 0epicasoio,
SAKWO He 6CIMAHOBNIEHO 0CO0Y, KA 8YUHULA 30YUH, ADO0 AKWO 8OHA € HENJIANMOCNPOMOICHOIO.

3aysasiceno, wo siocymuicmo 8i0nN0BIOH020 3AKOHY NPO NOPAOOK KOMNEHCAYIL 0epIHcasoio
WKOOU, 3a80aHOT KANIYMEOM, He YHEMONICIUBNIOE PO32IA0 CNPABU 3a HO3080M HOMEPNINOZo,
ane 3HAuHO ympyoHIoE yeli npoyec.

Knrwuosi cnosa: wxoda 3asdana Kaniymeom, GIOWIKOOYEAHHS 3A80AHUX 30UMKIS,
Oenikmu, 3MOYUHHICMb, 3an00ieaHHA  3MOYUHHOCMI,  GIONOGIOAIbHICIb,  KPUMIHATbHE
NPABONOPYUIEHHS, — 310YUH,  KPUMIHANbHE  NOKAPAHHA,  YUBIIbHA  GIONOBIOANbHICHD,
BIOWKOOYBAHHS 3A80AHUX 30UMKIB 0epAHCcABOI0, OOPAHCHUK, KPeOumop, dcumms, 300pos s,
ocobucmi HemMauHosi npasa.

MeTtor0 cTarTi € JOCHIIKEHHS MpoOjIeM HOPMAaTHBHO-IIPABOBOIO PETYIIOBAHHS
BIAMOBITAILHOCTI 32 INKOJY, 3aBJaHy KaJil[TBOM, Ta HANpaIlOBaHHS MPOMO3UIIIN 111070
TIOJIITIIIEHHS 3aKOHO/IaBCTBA, SIKE BPETYJIHOBYE BUSBIJICHI TPOOIIEMH.

ITocranoBka mnpodsemu. BpaxoByroum mnparHeHHs VYKpaiHH yBIHTH 10 CBiTOBOL
CHUTBHOTH, B HAI{ Jep>kaBi posrodanacs HU3Ka TpaHCPOpMAIiiHUX MPOIECIB, 30KpeMa,
BiOyBaroThCs 3MiHU Yy cdepi peopMyBaHHS CyIOBOI CHCTEMH Ta MIPAaBOOXOPOHHUX OPraHiB,
SKi TIOBMHHI A0aTy MpO BiTHOBJIEHHS MpaB 1 3aXHCTy iHTEpeciB 0COOW, IO IOTEpIIiya Bix
KpUMIiHAJBHAX IIPaBONOPYIICHb, ii MaTepialbHOTO CTAaHOBHINA, SKi MalOTh CTaTH
JOMiHYIOYMM, 30KpeMa Yy cdepi KpUMIHAIBHOrO Cyao4MHCTBA. OCHOBHOIO METOI0 Mae
BHUCTYIATH PETryJIIOBaHHS BIAMOBIAHUX BiTHOCHH, SIKE MOBHHHO MEPEBAXAaTH HaJ METOIO
KPUMIHAJIBHOTO TOKapaHHs MPaBOIIOPYITHHKA.

VYkpaina 3po0uia nepimii Kpok o0 GopMyBaHHS MOPSAAKY HaIaHHS TaKol KOMIICHCAITiT B
Halii nepasi, mianucapim y 2005 p. €Bporneiicbky KOHBEHIIIIO PO BiIIKOAYBAHHS 30UTKY
MOCTP&KAATMM BiJl HACHILHUIIGKHX 3104nHIB Big 24.11.1983 [1], omHak Tak i He patudikysana
i, IO TPHU3BEIO 10 3aTATYBaHHS IMPOLECY MPHUHSATTSA CIEIiaTbHONO 3aKOHY, SKHH Ou
YPETyIIOBaB BiTHOCHHHY 3 Ha[JaHHS ISP>KaBOI0 KOMITEHCAII TOCTPaXKIaIiM BiJf KpUMiHATTBHUX
MPaBOMOPYIICHb 3a TIUIECHI YIIKOMKEHHS, a TaKkoX (iHaHCYBaHHA TXHBOT'O JIKYBaHHS,
BIJIIIKOAYBaHHS MaTepialbHUX Ta MOPAJIbHUX BUTPAT, BUTPAT Ha TOXOBAHHS TOIIIO.

Otxe, He3BaKAIOYM Ha Te, O y 4. 3 cT. 127 KpuMiHaIbHOT0 POIEeCyalbHOTO KOACKCY
Vkpainn [2] Ta u. 1 cr. 1188 I[luBinbHOrO NpoLECYaIbBHOIO KOAEKCY YKpainu [3]
nepe0a4eHo KOMITEHCAIlil0 IKO/IX, 3aBAaHO0l ITOCTPaXIaJIOMy BHACIIIOK KPAMiHATBHOTO
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MPaBOIOPYIICHHS 332 PAXYHOK JIEPXKaBHOTO OIOJKETY, BIACYTHICTHh BIJMOBIHOrO MEXaHi3My
BiJIIIKOJIyBaHHS IIKOIW 3BOAHUTH HAaHIBELb BUILE3raTaHi HOPMH.

B VkpaiHi 3a 4YaciB HE3aIE)KHOCTI CKIIANacsi MOCHTh CyMHAa CTaTHCTUKA PO3KPUTTS
KpUMiHAJIBHUX MPaBONOPYIIEHb, 5K, SIK NpaBHio, He mepeBuinye 45 % Big 3arambHOL
YUCETBHOCTI 3apeeECTPOBaHNX KPUMIHAILHUX MPABOMOPYIICHb. 3a3HAYUMO, IO 3aJIHIIAETHCS
HE BPEryJibOBaHUM MHTaHHS, HA KOro Oyae MOKIageHuil 000B’A30K BIAIIKOAYBAaTH 30MTKH
M 55 %, MO0 SKUX CIIJICTBOM HE BCTAHOBJICHO BUHHY 0C00Yy? 3ayBaXMMO, 1110 1 mpobiiema
BIJIIIKOAYBaHHS 30UTKIB JIJISI YaCTUHU 3 TUX 45 % ToCTpaxaajiux, Jie BCTAaHOBJICHO BUHHY
oco0y, He BTpavyae aKTyallbHOCTi, OCKUIBKM MU CIOCTEPIraEMO HETOOAMHOKI BUTIAIKH, KON
BHHHA 0co0a HE Mae KOIITIB Ha KOMIIEHCAlil0 3aBJAaHHUX 30UTKIB BHACIIIOK 3JHMJIEHHOTO
CTaHOBMILA, 1 KUIBKICTh TaKUX HEIUIATOCIPOMOXHHX IIPaBOMOPYIIHUKIB HIOPOKY 3POCTaE.

BepxoBumii Cyn HEOJTHOPa30BO B CBOIX PINICHHSX HAroJiomlyBaB IPO BiJICYTHICTH B
VYKkpaiHi CHemiaTbHOTO 3aKOHY, SKWH OW BH3HAYaB IMIJICTABH Ta IMOPAAOK BIJIIKOMTYBaHHS
LIKOAM JIEPXKABOIO MOTEPIITUM BiJl KpUMiHAIBHUX MPAaBONOPYIIEHb y BUIMAAKY, KOJIW BUHHA
oco0a He BCTaHOBJIEHA a00 € HEeIIaTOCIPOMOXKHOIO.

Takox BcraHoBneHo, mo Oinpme 40 % rpomansH B3araii He 3BEPTAlOTLCI 0
MIPaBOOXOPOHHHUX OPraHiB Mo (akTy BUMHEHHS IIOAO HUX KPHUMIHAJGHUX MPaBOIIOPYIICHB,
yepe3 HelOBIpY 10 IIUX IHCTUTYIIH.

AHaJsi3 ocTaHHiX pociifkeHb i myOmikaniii. BusuenHio ocoOmmBocTedl Ta mpobiem
HOPMAaTHBHO-IIPaBOBOT'O PETYJIIOBAHHS BIAMOBINAIGHOCTI 3a MIKOAY, 3aBOAHY KaJiTBOM Ta
IHIDUMH YIIKO/DKEHHSIMH 3I0pOB’SI a0 CMEpTIO. y Haylli UUBUIFHOIO Ta KPUMIHAJIBHOI'O
MpaBa MPHUAUICHO HE3HAYHY yBary. 30Kpema, N0 TEeMH BIJUIKOAYBAaHHS LIKOTH B CBOIX
JociipkeHHs 3Bepramick: C. B. orauo, A. I. y6ima, JI. M. I'opbynoBa, 1. ®. IBaHuyK,
A. O. Hemriea, O. C. Onumenko, C. f. Pemensik, O. O. Py6an, H. B. Tepemenko,

B. Tpamo, P. . IHlumka. 3ayBaxumo, 00 TpoOJIEeMH HOPMATHBHO-IIPABOBOTO
pEeTyJIIOBaHHS BIJMOBIJAIBHOCTI 3a IIKOJY, 3aBlaHy Kalil[TBOM, Mall0 JOCI/DKEHI Ta
oTpeOYIOTh T01aTKOBOI yBarn HAayKOBIiB-TIPABHUKIB.

Buxaan ocHoBHOro marepiany. BinmosigHo no m. 22 4. 1 cr. 92 Koncrurynii Ykpainu
BHUKJIFOYHO 3aKOHaMM Y KpaiHM BU3HAUAIOTHCS 3acaJdl LUBIJIbHO-NPABOBOI BiJIOBiJAIBHOCTI.
3aKoHaMH, II0 MAIOTh YCTAHOBUTH ITiZICTABH i YMOBH HPHUTSITHEHHS CYO’€KTiB MyOJIYHOTO
mpaBa JO [HMBUILHO-TIPABOBOI BIAMOBIIAIBHOCTI, € aKTH IUBUIBHOTO 3aKOHOIABCTBA.
LuBinbHui Kogekc YKpaiHu Ta iHINI 3aKOHU 3MiCTOBHO MAIOTh YTiJIFOBATH NEBHY KOHIEM L0
[MBITBHO-TIPABOBOI BIAMOBIIAIBHOCTI JiepxkaBu YKkpaiHa [4; 6].

3ayBaxuMo, 10 3000B’sA3aHHS 13 3alOMISHHS IIKOIU — II€ MPABOBIIHOMICHHS, B CHIIY
SIKOTO OJJHA CTOpOHA (MOTEePIUINH, KPeIUTOP) BIIpaBi BUMaraTé BiJIIKOJYBaHHS 3amoisHOT
fii mkomu, a iHmA cTopoHa (OOpXKHHK) 3000B’s3aHA BIAIIKOAYBATH 3alOAiSHY IIKOJY
MOBHUM 00csiroMm [7].

OpP)KHHKOM Yy 3000B’S3aHHAX 13 3alOMisSHHS IIKOAM € 0co0a, Ha Ky 3aKOHOM
MOKJIaAeHUH 00O0B’S30K  BIiJIIKOMYBATH 3alOAISHY MOTEPIUIOMY IIKOAY. OPYKHUKH
MOJUIAIOTHCA Ha: a) 0ci0, AKi BIACHUMH JAisIMU 3aBAANM LIKOAY MOTEPIJIOMY; OCi0, Ha AKUX
3aKOHOM ITOKJIaJIEHO OOOB’SI30K BIAIIKOAYBAaTH 3amofisHy IIKOAy. OCHOBHOIO HPUYHHOIO
MOKJIaJIaHHs 000B’SI3KY Ha IHIIMX 0OCi0 € HEOOXITHICTh 3aXUCTY IHTEPECIB MOTEPILIOI 0co0H,
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sIKa Ma€ OTPUMATU BIAIIKOAYBAHHS 3alOMisHOI MIKOAW B OyIb-SIKOMY BHIIAIKY, HE3aJEKHO
BiJl TOro, 4n MOXe Oe3nocepe[Hiil 3amofitoBad cam OyTH JENIHKBEHTOM 1 YH € y HBOTO
(hiHaHCOBa MOXJMBICTh BIJIIKONYBAaTH 3alOAisHY INKOAY. TyT MOXHA BHUIUIMTH Taki
mizcraBu: 1) HEMETIKTO3MATHICTH 3aMofifoBada MKOAM — 3000B’S3aHMMH BiIIIKOXYyBaTH
mKoAy € Oarbku (YCHHOBHTENI), ONIKYHH (MIKIYBAIGHUKH) MAJOJITHIX, a 1HOJI 1
HEIMOBHOJMITHIX JiTeH, OMKyHU Helie3naTHuX (i3MYyHUX OCiO, MOBHOMITHI POAMYI HEOCYAHHUX
0ci0; 2) misJBHICTH 3alojiloBadya IIKOAW 3a BKA3iBKOW Ta Ha KOPUCTh BiIIOBIiZalbHOI
0co0u — paboTO/IABIII 32 TPYAOBUMH JIOTOBOpPaMH, 3aMOBHHKH 3a JIOTOBOpamH [ 8].

Crarra 1177 11K nepenbavae BimmkomyBaHHS (KOMIICHcAIlif0) MKoau (izuuHid 0co0i,
sIKa TOTepIiia Bil KpUMIHAIBHOT'O MPABOMOPYIIEHHs. BiAmoBigHO A0 yacTuHU mepuioi i€l
CTarTi 3a 3araJlkHUM MpPaBWJIOM INKOAA, 3aBAaHa (i3uuHii 0co0i, sKa MOTepIija Bij
KPHUMIHAIIBHOTO TIPaBOMOPYIICHHS, BiJIIKOAOBYETHCSA BIATOBIIHO 11O 3aKOHY. Y YaCTHHI
JIpyrii  BCTaHOBJICHO, MO IIKOAA, 3aBJaHa MOTEPIIOMY BHACHIOK KPHUMIHAILHOTO
MPaBOMOPYIICHHS, KOMIIEHCYEThCA HOMY 3a paxyHOK JlepkaBHoro Owomxery YkpaiHu y
BHIIAIKAX Ta MOPSIKY, nepeadadeHux 3akoHoM [9].

Jlnsa peamizartii mpaBa IMOTEPITJIONO BiJl KPHMIHAIBHOTO ITPABOMOPYIICHHS 3aKOHOM Ma€e
OyTH BH3HAYCHO:

a) BUMJIKY BIIIIKOYBaHHS (KOMITEHCAIIiT) ITKOIH;

0) MOPSIOK BIMIIKOYBaHHS (KOMIIEHCAITi1) IIIKO/IH.

HaykoBii cTBep/pKyrOTh, MmO, 3rimHo 3 4. 2 crarri 1177 IIK, mae Oyru yxBajeHWi
CIIeIialIbHUN 3aKOH, KU OM BPETyIHOBYBAaB YMOBH Ta MOPSIOK BiANIKOAYBAHHS IIKOIH,
3aB/IAHOI 37I0YMHOM, 33 PaXyHOK JepkaBu [3].

Kpim Toro, Bepxosunit Cyn Ykpainu cBOro gacy BU3HAB 3aKOHHUMH Ta 00 pyHTOBaHUMH
BUCHOBKH CY/IiB TIPO BiJICYTHICTh HiZICTaB JUIs CTSTHEHHS 3 BiANOBiIa4iB MalHOBOI IIKOMH,
nepenbavenoi crarreto 1177 LK Ykpainu, ockiibki 0OOB'SI3KOBOIO YMOBOIO 3aCTOCYBaHHS
i€l HOPMH € HasBHICTh BUPOKY CyIQy B KpHMiHAIBHIH crpaBi abo IMOCTaHOBH CyAy Y CHpaBi
PO aIMiHICTPaTHBHHHN IPOCTYIOK, K1 HaOpamy 3akoHHOI crimm [10]. IlpoTe, B momansmiomy
Bepxouuit Cyn 110 mnpaBoBY IMO3MIII0 He MiATBEpAKyBaB. BomHouac He MOXHa
crBepIKyBarH, mo Bepxosuuii Cyx de jure Bimiiimos Bij i€l mpaBoBoi MO3MIII.

Bemuka Ilamara BepxoBHoro Cymy momo 3acrocyBanHs 4. 2 cr. 1177 LIK 3pobmma
BHCHOBKH, III0 IIIKOZA, 3aBJaHa MOTEePHIOMY BHACIIIOK KPUMIHATBHOTO MPAaBONOPYIICHHS,
KOMIIEHCY€EThCSl HOMY 3a paxyHOK JlepskaBHOTo Oro/pkeTy YKpaiHd y BHIMagKax Ta MOpPSIKY,
nependaueHux 3akoHoM (4. 2 cr. 1177 LK Ykpainu).

OnHak JiepkaBa Hece MaifHOBY BiIITOBITAILHICTD ITepe]] OTEPIITMMH HE 32 BCi 3JIOYHHH,
SKi 3QIUTIAIACS HEPO3KPUTHUMH, a JIMINE y BUITAJKY, KOJH IIKOAA 3aBaaHa (i3uuHid ocobi,
sIKa TIOTEepITiyia BiJ KpUMiHaIbHOTO mpaBomopymeHHs. lllkoxa, 3aBnaHa KamiTBOM, iHIIUM
VIIKOMKEHHSIM 37J0pOB’sl a00 CMEpTIO BHACHIAOK 3JI0YMHY, BiJUIKOJOBYETHCSA IMOTEPIIIIOMY
ab0 BH3HAYCHHWM 3aKOHOJIABCTBOM 0CO0aM, NIEPXKaBOIO, SKIIO HE BCTAHOBJIEHO 0coly, sKa
BUHMHMJIA 3JI0YHMH, a00 SKIIO BOHA € HEIIATOCIIPOMOXHOIO [5, cr. 1200, 1207].

3BepraeMo yBary, 1o nosiokeHHs crarti 1177 LK YkpaiHu He MOXyTh 3a aHaJOTi€r0
3aCTOCOBYBATHCS JIO BIJHOCHH INOJO BIJIIKOAYBaHHS IIKOMIW, 3aBJaHOI 3JIOUMHOM
FOpUANYHIA 0cobi [11].
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[Monepeanrvoro penakimiero crarri 1177 IIK Oyno BCTaHOBIEHO BiAIIKOAYBaHHS
JIEPIKABOI0 TIOTEPIIIIOMY BiJ 3JI0YMHY MalHOBOI IIKOAM, HATOMICTh IiF04a HOpMa Mae
IMPIOIMN TPEeIMET PEryIIOBaHHs, OCKUIBKH MiJISra€e BiIIIKOAYBAHHIO IKONA, 3aMO0isHa HE
avmre MaiHy, a it GpizuuHiit ocobi. HatomicTs y gacTuHi ApyTiit MicTHTBCS OJIaHKETHA HOPMA,
sKa BUMarae HasBHOCTI 3aKOHY, SIKH{ Ma€ BU3HAUWTHU BHUIIAJKH, KOJW JepKaBa MpUHMae Ha
ce0e 000B’ 430K BiAIIKONYBATH IIKOAY, 3aBJaHy KpUMIHAJIBHUM MIPaBONOpyLeHHIM. To0To y
HOpMY 3aKJIaJICHO yXBaJEHHS 3aKOHOAABIIEM CHELialbHUX 3aKOHIB, y SKHX MalOTh OyTu
BIMOBIIHI crienianbHi moao crarti 1177 LK vopmu [12].

Ha Hamy gymKy, I BUITaaKamu, Ipo sKi wnetbest y 4. 2 cr. 1177 LK, BapTo po3yMiTH sk
MEeBHI YMOBH, 3a SKHX HacTae 0OOB’SI30K JepaBH MIONO BiJIIKOAYBAHHS IIKOAM, Tak i
CKJagy KpUMIHAIBHUX NPaBOMOPYIIEHb, IIKOJAA BiJl BYMHEHHSA SKUX BiAIIKOIOBYETHCS
JiepkaBoro [5].

Jlo mepmioi karteropii MOXHa BIJHECTH BWIIaJKH, KOJIH HAcCTa€ OOOB’S30K JepKaBH
BIJIIKOAYBAaTH IIKOAY, 3aBJaHy KAaTilTBOM, IHIIMM YIIKOMXCHHSIM 340pOB’s abo cMepTio
BHACNIJIOK KPUMiHAJBHOTO MPABOMOPYIIEHHS Ta y BHUIAAKaX, SKIIO HE BCTAHOBJIEHO 0CO0Y,
sIKa BUYMHMJIA KPUMIHAIbHE MPABOMOPYIICHHsS, ab0 SKIIO BOHA € HEIJIATOCIPOMOXKHOI [5,
cr. 1200, 1207].

Ho npyroi kareropii BifiHeceMO BWIIaJKH, KOJW BiJIIIKOJYBAaHHS IIKOJAHW, 3arOIisSHOI
rpoMajsiHaM TEPOPUCTHYHUM aKTOM, MPOBAIUTHCA 32 PaXyHOK KOWITiB JlepkaBHOTO
OrokeTy YKpaiHH 31 CTATHEHHSM CyMH IIOTO BINIIKOAYBAaHHS 3 OCi0, SIKMMHU 3alOisTHO
HIKOIy, B TMOpPsAKY perpecHoi Bumoru [13, cr. 19]; Ta Bumaaku, KONM MIKOAA, 3aBaaHa
¢iznuniit abo ropuaMuHi 0co0i BHACHIZOK YXBaJECHHS CYAOM HE3aKOHHOTO DIIICHHS B
IUBUIBHIM CHIpaBi, BiAIIKOMOBYETHCS JCPXKABOIO B ITOBHOMY OOCs31 B pasi BCTAaHOBJICHHS B
JUSIX CYIIB, SIKI BIUIMHYJIM Ha yXBaJICHHS HE3aKOHHOTO PIIICHHS, CKJIaly KPUMIHAJIbHOTO
[PaBOIOPYIIEHHS 38 00BHHYBaJIbHUM BHPOKOM CY/Iy, [0 HabpaB 3akOoHHOI cv [5, cr. 1176].

Orxe, u. 2 cr. 1177 IIK iMnepaTnBHO BHM3HAu€HO, IO Y 3aKOHI MAaOTh OyTH
BCTaHOBJICHI BHITAJIKH, KOJIU JepkaBa Oepe Ha cebe 00O0B’S30K BIJIIKOMAYBATH IIKOIY 0CO01,
sKa TOTEpIijia BiJl KPUMIHAJBbHOrO IMpaBonopymeHHs. BogHouac mpobieMa BiCyTHOCTI
MOpSAAKY BIiAUIKOAYBaHHA (KOMIIEHcalil) IIKOAM HE € Tepelikoiol Uil TaKoro
BIJIIIKOYBaHHS, ajie 3HAYHO YCKIIATHIOE MEXaH13M TaKOTO BiJJIIKOyBaHHS.

3 muTaHHsA 10n0 3actocyBaHHs crarti 19 3akony «IIpo GopoTeOy 3 TepopHU3MOM»
Benuka [Nanara BepxoBHoro Cyay aiiiiia BUCHOBKY PO MOXKJIMBICTh BUILTIATH KOMIIEHCAITi1
MOTEPIJIOMY TONPH BiJICYTHICTh 3aKOHY, SIKUW BCTaHOBIIIOBaB O BiANOBITHUH TMOPSAIOK.
Kpim Toro, y mopsiaKy, BHU3HAaYCHOMY 3aKOHOM, IMPOBAIUTHCA BiJIIKOIYBAHHS IIKOIM,
3aIOisIHOT TEPOPUCTHYHUM aKTOM OpraHi3artii, M mprHeMCTBY abo ycraHosi [14].

Bupimryroun mUTaHHA TpO CTSATHEHHS 3 JAepKaBW BIAMOBITHOI KOMIIGHCAIii, Cyl Mae
KkepyBarucsi BuMoramu KoHBeHI], iHIIMX axTiB HaIiOHAJIBHOTO 3aKOHOAABCTBA Ta I
e(pEKTHBHOTO 3aXMCTy KOHBEHIIIIfHOTO IIpaBa BCTaHOBUTH, 30KpeMa, 3a MOPYIIEHHS SKOTO
BHJly KOHBCHIIIHHMX OOOB’SI3KIB MO3WBau BHUMArae BiJ JepKaBH KOMIICHCAI0, 1 YH
00 PYHTOBAHHM BiJIIOBiTHO J0 LILOTO MOPYIIEHHS € i1 po3mip [14].

3 ormsaay Ha 3MICT BKA3aHUX IONOXKEHb peaji3allis ImpaBa Ha OTPHMAHHS 3a3HAYCHOTO
BiJIIKOJyBAaHHS IIOCTABJICHA Y 3aJIe)KHICTh BiJI ICHYBaHHS KOMITCHCAIIITHOrO MEXaHi3My, IO
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Mae OYTH BCTaHOBJICHUH B OKPEMOMY 3aKOHi. 3aKOH, SKUH PETYIIOE MOPSIIOK BiAIKOAYBAHHS
3a paxyHOK KomrTiB JlepaBHOro OMODKETy YKpaiHU LIKOAM, 3aMOiSTHOI TEPOPHCTUYHUM
aKToOM 00’€KTaM HEXXHTIIOBOI HEPYXOMOCTI T'POMasiH, BIJICYTHIH SK Ha 4Yac BUHUKHEHHS
CITIpHUX MPaBOBIIHOCKH, TAK 1 HA Yac PO3TJIISAY CIIPABH CyJIaMH.

Ilpm npoMy y 3aKOHONABCTBI YKpaiHM BiACYTHS HE TINBKH MpOLEAYpa BHIUIATH
03HAYEHOT'0 BiJIIKOAYBAHHS, aJie i YiTKI YMOBH, HEOOXiqHI JJIsl 3asBJICHHSI MaliHOBOI BUMOTH
JI0 IepKaBU PO HaJlaHHA TaKOro BiAIIKOIYBaHHS.

Ockinpkr KOHBEHIIISI PO 3aXHCT IpaB JIIOAWHN 1 OCHOBOITOJIOXKHUX CBOOOZ MOKIMKaHA
3aXHUIIaTH TPaBa, IKi € IPaKTHYHUMH H e(pEeKTUBHIMH, IOPYIIEHHS AePKaBOIO OYIb-IKOTO 3
KOHBEHIIIHHMX OOOB’SI3KIB MOXE 3YMOBIIIOBAaTH HEOOXIJAHICTh TPUCYIDKEHHS 3a I
KomreHcallii. Taka KoMmIeHcalisi Moke MaTu pizHi (OpMH Ta BCTaHOBJIOBATHCA, 30KpeMa,
3aJIe)KHO Bil BUAy mopyrmeHss [17].

Ilpm mpoMy MpaBOBOIO IMiACTABOIO JJI BHUIUIATH KOMIICHCAIil, a HE IIKOIHW, € HE
nonoxeHHs crarti 19 3akony Ykpaiau «IIpo 60poTe0y 3 Tepopusmom» Ta crarti 86 Kogekcy
LIUBIUIRHOrO 3axucry Ykpainu [15], a HEBUKOHAHHs AEP)KABOK IMO3UTUBHOIO O00OB’SI3KY
NPUHHATH CIeNiaTbHANH HOPMAaTHBHO-IPAaBOBHH aKT MO0 HaIaHHS TPOMIOBOi TOIIOMOTH Ta
BiJIIKOYBaHHS IIKOIN 0C00aM, SIKi MOCTPaKIAIH MiJ Yac MPOBEACHHS aHTUTSPOPHCTHIHOT
omnepamnii y [lonenskiii Ta Jlyrancekiii obmactsx, Ha mifcrasi crarti 1 Ilepmioro mpoTokoiry
1o KoHBeHIi mpo 3axuCT MpaB JIOJAUHHA 1 OCHOBOIIOJIOXKHUX cBoOO Ta crarti 13 KonBeHil
PO 3aXUCT MPaB JIOANHHU 1 OCHOBOIOJIOXKHHUX cBOOO [16].

Ockinpku penmakmis crarti 1177 1K Oyma 3MiHeHa Yy 3B’S3Ky 3 IIPUBEICHHIM
3aKOHOJIaBCTBA Y BiJIIOBIAHICTE 3 KpuMiHATBPHUM NponecyaabHUM KojeKcoM Y Kpaiau (3aKoH
«IIpo BHECeHHs 3MiH 10 JMAEIKUX 3aKOHOJaBYMX akTiB YKpaiHW IWI0A0 IPUBEACHHS
3aKOHOJIaBCTBA Y BINMOBiAHICTH 3 KpuUMiHANEHUM MpOIECYaTbHUM KOIEKCOM YKpaiHW» Bin
16 tpaBust 2013 poky Ne 245-VII), 3micT 1i€i HOpMU B YMHHIA penakilii po3KPHUBAETHC Y
CHCTEMHOMY 3B’SI3Ky 13 BIANIOBITHMMH MOJOXEHHSIMH KpHMiHANEHOTO MpOIECyaJbHOrO
konekcy Ykpainu (mam — KIIK) 1momo BigmikogyBaHHS IIKOIH, 3aMOMISTHOI KPUMIHATEHUM
MIPaBOMOPYIICHHSIM.

BinmoBigHo 10 3aranbHoi HOpMu yacTuHuU | crarti 1177 LK mikona, 3aBmnana QizuuHin
0co0i, sika TOTepITiyia Bil KPUMIHAIBHOTO MPAaBOMOPYIIEHHS, BiIIIKOAOBYEThCS BIAMOBIIHO
no 3akoHy. Lliii 3arampHii HOpMi Kopecmonaye BcranoBinenuit y KIIK wmexanizm
BIIIIKOAYBAaHHS IIKOJM, HacaMIepel 3a paxyHOK oOcoOu, fKa BYHMHHIA KpUMiHAIbHE
MIPaBOMOPYIICHHS:

1) no6posineHo (4. 1 cr. 127 KIIK) — mimo3proBanwuii, 0OBUHYBaYCHH, a TAKOXK 33 HOTO
3rojJior0 Oyab-sKa iHIIA (i3WYHA UM OPHIMYHA ocod0a Mae MpaBo Ha Oymb-AKid cramuii
KPUMIHAJBHOTO IPOBA/KEHHS BiAIIKOYBATH IIKOY, 3aBAaHy MOTEPIIIIOMY, TEpUTOPialIbHII
rpoMmaji, JepKaBl BHACTIIOK KPUMiHAIIBHOTO MTPaBONOPYLICHHS;

2) mpuMycoBo 3a pimenHaM cyny (4. 2 cr. 127 KIIK) — mikoxa, 3aBgana KpuMiHaJIbHAM
MPaBONOPYIICHHSIM a00 IHIINM CYCHUTEHO HEOE3NeYHHM MisTHHSIM, MOXKe OYyTH CTSATHyTa
CYIOBUM DIIIEHHSM 3a pe3ylbTaTaMHd PpO3IJISAY LHUBUILHOIO MO30BY B KPUMiHAJIBHOMY
npoBamkenHi [18].

Jlazoscvra H. B., Kosanenxo O. M. IIpobrema HOpmMamueHo -npasosozo
pe2yno8anHs 8i0N0GI0AILHOCI 3a WKOJY, 3A60AHY KATYMEOM



ISSN 2617-4154 IpnincbKkuii WPHAMYHUIA Yacomuc: HayKoBHid kypHaJ. 2023. Bumn. 1 (10) 167

Kpim toro, wacruna 3 crarri 127 KIIK mictuth HOpMy, siKa Tak camo, sIK 1 4yacTWHA 2
crarti 1177 UIIK Bu3Hauae, mo mKkoja, 3aBAaHa MOTEPIIJIOMY BHACIIJIOK KPUMiIHAIBHOTO
MPaBOIOPYIICHHsI, KOMIIEHCYEThCSL oMy 3a paxyHOK J[lepxaBHoro Oromkery YKpaiHu y
BUII4/IKaX Ta B IOPSIIKY, epe0aueHnX 3aKOHOM.

Taka mpaBoBa KOHCTPYKIliS O3Havae, IO 3a 3arajbHUM MPaBHIIOM JepiaBa He Oepe Ha
ce0e 000B 30K BiALIKONYBATH LIKOAY, 3alOA1ISHY KPUMiHAIBHUM MPaBOMNOPYILIEHHIM.

OpHak i3 3arajpHOro IpaBUjia iICHYIOTh BHHATKH, NMPO IO 3aKOHOAABELb 3a3Hauae Yy
HOopMi 4. 2 cr. 1177 IIK: 1me BHmaaku, KOJM JAepkaBa KOMIICHCYE TOTEPIJIOMY IIKOMY,
3aBJlaHy HOMY KPHUMIHAJILHUM MPABOMIOPYIICHHSM, 1 TaKi BHITAIKH MalOTh OYTH BCTAHOBJICHI
3akoHoM. Exceptio probat regulam in casibus non exceptis.

3acTocyBaHHsS 3axXOliB BIANOBIZaNbHOCTI 3a aHAIOTi€l0 Mae BHUPIIIYBAaTUCh 3
ypaxyBaHHIM CrienU(iKyu JeTKTHUX 3000B’3aHb SIK IUBUILHUX OXOPOHHHUX MPABOBITHOCHH,
0 BHHHKAIOTH y pa3i 3amoJisHHS M03aJ0TOBIPHOI IIKOJW MaWHOBHM Ta OCOOHCTHM
HEMallHOBUM TpaBaM OcOOW: a) NEeiKTHI 3000B’SI3aHHS HE OMOCEPEIKOBYIOTH HOpMaTbHUI
MaifHOBU 0OOPOT, a BUHUKAIOTh BHACTIJOK OAHOCTOPOHHIX HEMpaBOMipHHX [iii, a BiATak
MalOTh OXOpPOHHHUI XapakTep; 0) IpaBOBe 3HAYEHHS MAETIKTHHX 3000B’S3aHb IIOJSTAE Y
BIIHOBJICHHI CTaHOBHIIA, K€ ICHYBAJIO JIO MOPYIICHHS PaBa, a OCHOBHA (DYHKIIisl, IKY BOHH
BUKOHYIOTh, — KOMITEHCAIIisl 3aM0iTHOT mKoau [8].

AHaJoris 3aK0oHY — IIe CIIOCi0 MOOJIaHHS MPOTATMHHU B 3aKOH1, KOJIM CIip BUPIIIY€ETHCS 13
3aCTOCYBaHHSM HOPMH 3aKOHY, 110 PETyJIto€e MoaiOHI BigHOCHHHM [19].

AHaJorisg 3aKOHY JOIYCKAETHCS 33 TAKUX YMOB:

1) BigHOCHHU CTOpiH epeOyBatOTh y chepi IPaBOBOr0O PEryrOBaHHS;

2) MiX CTOPOHAMH iCHYIOTh BiJITHOCHHU [IPUBATHO-IIPABOBOI0 XapakTepy;

3) HeMae HOpPMHU 3aKOHY, 1110 0€3M0CepeIHbO PETYIIO€ BIIHOCHHH CTOPIH;

4) € HOpMa 3aKOHY, L0 PETYJIIOE MOMIOHI BiITHOCHHH.

3aCTOCOBYIOUM aHAJIOTiI0 33aKOHY, CyA IIOBHHEH Yy pillleHHI KOHCTaTyBaTH, IO HEMAE
HOPMH, SIKa PETyJIO€ CHipHI BigHOCHHU [19], BU3HAUUTH, SK1 BIIHOCHHU € MOAIOHUMH /IO THX,
o0 pPO3IIISAJAE Cyl, BU3HAYUTH HOPMY, IIO PETYIIOE€ MOMIOHI BIHOCHHU, 1 TICIS IBOTO
BHPIIINTH CHip HAa MiCTaBI ITi€i HOPMH.

3 orisany Ha BUKIAAEHE BUINE, Ha Hally NYMKY, HEMae MiJCTaB CTBEPIKYBaTH IO
ICHyBaHHSl NPOTaJMHU B HOPMAaTHBHO-TIPAaBOBOMY PErYJIIOBaHHI BIZHOCHH ILIOAO BiAIIKO-
IyBaHHS IEPKAaBOIO INKOIW, 3aBIaHOI IMOTEPHUIOMY KPUMIHAIBHUM IPaBOMOPYIICHHSM, a
OTXKe, i TIPO 3aCTOCYBAHHS aHAJIOTI]. MIeThcs e Ipo HaMip 3aKOHOIABIA BCTAHOBJIIOBATH
3aKOHOM BHIIJKH, KOJM JepKaBa KOMIIGHCYE TMOTEpIIOMYy WIKOAY, 3aBAaHy WOMY
KPHMiHAJBHUM MPaBONOPYIICHHSIM.

Omxe, 3a 3aralbHUM TPaBHJIOM JiepkaBa He Oepe Ha cebe 0OOB’SI30K BiIIIKOIYBATH
KONy, 3allOJisSHY KPHMIHAJGHAM IIPABOIIOPYIICHHSM 1, 30KpeMa, IIKOAY, 3aBIaHy
KaJIIIITBOM, aJie¢ IIUBUIbHE Ta KPUMiHAIbHE 3aKOHOJABCTBO BU3HAYAE BUITAJKU, KOJHU IICH
000B’ 130K TMOKJIAAETHCSI HA IEP)KaBy 33 PaXyHOK KOWITiB JlepkaBHOTO OIOKETY.

3a BiICYTHOCTI BiMTOBIIHOTO CIENIaJbHOTO 3aKOHY, SKUW BPETYIIIOE BUITAJKH KOMIICHCA-
1ii AepKaBolO MIKOIH, 3aOLiTHOI KPUMIHAIFHIM IPABOIOPYIICHHSIM, BUPIIICHHS i€l

Jlazoscvka H. B., Kosanenxo O. M. IIpobrema HOpmMamueHo -npasosozo
pe2y08anHts 8i0N08i0AILHOCMI 3 WKOOY, 3A80aHY KATIYMEOM



168 ISSN 2617-4154 IpnincbKuii WPUAMYHUIA Yacomuc: HayKoBHii :kypHaJ. 2023. Bum. 1 (10)

crnpaBH Ha mijcraBi yactuHu Apyroi crarti 1177 K Vkpainn HeMoxiauBO, 30KkpeMa i i3
3aCTOCYBAHHSIM aHAJIOTIi.

Haronomyemo Ha HarajdbpHIi HEOOXiMHOCTI TPUHHATH CHEiaJbHUI 3aKOH, SKUU
BPETYJIIOE TIOPS/IOK Ta MEXaHi3M KOMIIGHCAIll JepKaBol WIKOAM, 3aBJaHOi BHACIIJOK
KPUMIHAJILHOTO MPaBOIOPYIIESHHS Ta, 30KpeMa, IIKOJIH, 3aBJIaHOI KATIIITBOM.
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N. Lagovskaya, O. Kovalenko. The Problem of Legal Regulation of Liability for
Harm Caused by Injury

This article thoroughly analyzes the features of regulatory and legal regulation of liability
for damage caused by injury.

It was found that in order to establish the procedure for compensation to victims, Ukraine
signed in 2005 the European Convention on Compensation to Victims of Violent Crimes, but
did not ratify it, which delayed the adoption of a special law regulating relations the state
compensates the victims of criminal offenses for bodily injuries, as well as financing their
treatment, reimbursement of material and moral costs, burial costs, etc.

It is noted that although the Criminal Procedure Code of Ukraine and the Civil
Procedure Code of Ukraine provide for compensation for damage caused to the victim as a
result of a criminal offense from the state budget, but there is no standardized mechanism for
compensating such damage.

It has been established that the debtor in the obligation to cause damage is a person who
is obliged by law to compensate the damage caused to the victim. Debtors are divided into: a)
persons who caused harm to the victim by their own actions; persons who are required by law
to compensate for the damage caused.

It is determined that the main reason for imposing an obligation to compensate other
persons is the need to protect the interests of the victim, who should be compensated for the
damage in any case, regardless of whether the direct perpetrator may be a delinquent and has
financial ability to compensate for the damage.

There are grounds when the obligation to compensate for damages rests with other
persons: incapacity of the perpetrator — parents (adoptive parents), guardians (custodians) of
minors and sometimes minors, guardians of incapacitated individuals, incapacitated
individuals, incapacitated individuals are obliged to compensate persons; the activity of the
person causing the damage on the instructions and in favor of the responsible person —
employers under employment contracts, customers under contracts.
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The decision of the Grand Chamber of the Supreme Court which ruled that the damage
caused to the victim as a result of a criminal offense is compensated to him at the expense of
the State Budget of Ukraine in cases and in the manner prescribed by law.

It is established that the state bears property responsibility to the victims not for all
crimes that remain unsolved, but only in the case when the damage is caused to an individual
who has suffered from a criminal offense. Damage caused by injury, other damage to health
or death as a result of a crime shall be compensated to the victim or persons designated by
law, the state, if the person who committed the crime has not been identified or if he is
insolvent.

It is noted that the lack of a relevant law on the procedure for state compensation for
damage caused by injury does not make it impossible to consider the case at the request of the
victim, but significantly complicates this process.

Key words: damage caused by injury, compensation for damages, torts, crime, crime
prevention, liability, criminal offense, offenses, criminal punishment, civil liability,
compensation for damages by the state, debtor, creditor, life, health, personal non-property
rights.
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