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AKTYAJIBHI IIMTAHHA
ONMOJATKYBAHHSA POAJITI Y COEPI
IHTEJEKTYAJBHOI BJACHOCTI

Y cmammi oocnioorcyromsca axmyanvui acnexmu 0no0amxysanis onepayii 3 6UKOPUCManHs
npas iHmenekmyaibHoi 61acHOCmi, 30kpema posami. Busnaueno, wo ye numanna nadysac
aKmyanbHocmi y 36 3Ky 3 NOWUPEHHAM SUKOPUCTNAHHA Npas IHMeNeKmyaibHoi 61acHOCHI
1000 30TUCHEeHHS 20Ccn00apcbkoi OisanbHocmi. Po3kpumo ochosHi cxemu yxuienHs 8i0 noOamKie.
Okpecnieno 0cHO8HI npobnemu, AKi NO8 A3aHI 3 ONOOAMKYBAHHAM HEMAMEPIATbHUX AKMUBIE
nIONPUEMCMEA, Ma 8ANCTUBICIb BNPOBAONCEHHS 3MIH Y BIMYUSHAHIN 3AKOH00A8Yill I NOOAMKOSIU
cucmemasx.

Knrwouosi cnosa: posnmi, inmenekmyanbha 61acHicime, NOOAMOK, HeMAMePialbHUll aKmue,
O0NOOAMKYBAHHS, MiYeH3IUHUL 00208ip.

0. O. boiiko-Cno0o:xxan, WU. U. Bo:xkyk. AKTyajJbHble BONPOCHI HAJOTr000.10:KeHH
POSLITH B c(hepe HHTEILIEKTYATbHO COOCTBEHHOCTH

B cmamve uccredyiomes akmyaibHbie ACNEeKmbl  HALO2000N0JNCEHUs. Onepayuti  no
UCNONB306AHUIO NPAS UHMEILIEKMYANbHOU cOOCMEEeHHOCMU, 8 wacmHocmu posiimu. OnpedeneHo,
YUMo OAHHbLL BONPOC NPUOBPEMAem aKmyaibHOCMb 8 CE513U C PACAPOCHPAHEHUEM UCTONb308AHUS
npas UHMeNIeKnyaibHol COOCMEEHHOCTIU OMHOCUMENbHO OCYUWECMBIEeHUsT XO3AUCEEHHO
OdessmenvHocmu. Packpeimol ocrhosHbie cxembl yKioHenus om Hano208. OnpedeneHvl 0CHOGHbLE
npobieMbl, CEA3AHHbIE C HANO2000N0NCEHUEM HEMAMEPUATLHBIX AKMUBOS, U BAICHOCHLb
BHEOPeHUs USMEeHEeHUll 8 OMeueCcM8eHHOU 3aKOHO0AMENbHOU U HAl020801 CUCTNEMAX.

Kniwouesvie cnosa: posiimu, unmeniekmyaibHas COOCMEEHHOCHb, HA02, HEMAMEPUATbHbIL
aKmue, Hano20000HCeHUsL, TUYEHZUOHHBIL 002080D.

Meta crarri. Po3misiHyTH 0COOIMBOCTI OMOAATKYyBaHHs posuITi y cdepi IHTeNeKTyaTbHOT
BiacHOCTI. JIOCHIZMTH aKTyajbHI aCleKTH BUKOPUCTAHHS IIPaB IHTENEKTyaJbHOI BIACHOCTI
110/10 3/1IHCHEHHS TOCHOAAPCHKOT MIsTbHOCTI. BU3HAYUTH MOHATTS «POSUITI» Ta IPOaHai3yBaTH
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KOJIi3ifHI MUTaHHS HOT0 OMONaTKyBaHHs. Po3poOuTH pekoMeHallii Iyl IUTATHHUKIB MOJATKIB i1
Yac 3/1iHCHEHHS TUIATEXIB Y BUIVISIII POSUITI.

IMocranoBka npo6iemu. B ymoBax cBiTOBOT I100asi3anii iHTeIEKTyaIbHA BIACHICTD CTaja
PO3IMOBCIODKEHUM 00’€KTOM PHHKOBUX BIJIHOCHH, aJDKE caMe Pe3y/IbTaTH IHTEIEKTyaJbHOT
JISUTBHOCTI JTFOJIMHY 33a3BHYail € TPUTEPOM PO3BHUTKY SIK CYCIIIBCTBA, Tak 1 JepxkaBu. bizHec-
CTPYKTYPH BKJIIOYAIOTh IHTEJIEKTyaJbHY BiacHicTh (nani — IB) sk HemarepiajbHUil aKkTHB Y
roCroJapchbkuii 000pPOT, 110 BUMarae HaJIC)KHOTO IPABOBOTO PETYIIOBAHHS HE TUIBKU OLIHKH
TaKuX 00’€KTIB, a i IXHBOTO OMO/IaTKyBaHHS.

OCHOBHUM 3aBJaHHSIMH YKpaiHU SIK JEMOKPAaTHYHOI Ta IIPaBOBOI JAEpKaBH € 3a0e3MeueHHs
Ba)KJIMBUX CYCITUILHUX OTPEO HACETICHHS,  TAKO)K PO3BUTKY €KOHOMIKH, MUCTEIITBA, TEXHOJIOTIH.
Po3Butok mux cdep y nepxkasi 3a0e3reuyeThcsi HacaMIlepe] BHILIATOI aBTOPaM, TBOPIISIM
BHUHAropoJ¥ 32 BUKOPUCTAHHS IHTEJEKTyalbHOi BiacHocTi. Came TOMY JJIsl CTUMYJIIOBaHHS
PO3BHUTKY MUCTEITBA 1 TEXHOJIOT1H B yChOMY CBITi BHILIATI aBTOPCHKOI BHHATOPOIM NPUALISIOTH
ocoOnuBy yBary [1].

Ha namnry nymKy, BapTo 3BEpHYTH yBary Ha 0CcOOJIMBOCTI BHMIUIATH POSUITI SIK IUIATEXIB 3a
KOPHCTYBaHHSI aBTOPCHKMMH NpaBaMH Ha JIiTEpaTypHi TBOPH Ta HOro ONOAaTKyBaHHS 3T1JTHO 3
YHHHHUM I10JIaTKOBUM 32KOHOJIaBCTBOM.

AHaJti3 ocTaHHIX A0cHiTKeHb Ta myouikamiii. [lnTaHHIMM OLIHKN 00’ €KTIB IHTENIEKTYaIbHOT
BJIACHOCTI 3aiimanucs Taki BueHi, sk O. Kosupes, b.JlecontheB, O. BbyTHik-CiBepChKUid,
M. l'anstatiy, O. Cesitoupkui, 1. LnOynboB Ta iH. OKpeMHUX IMUTaHb ONOAATKYBaHHSI ONeparii
3 IHTENeKTyaJbHOIO BJIACHICTIO TOpKayiucs y cBoix mnpausx JI. Boponosa, H. [Ipumisa,
M. Kyuepsisenko, O. Opinrok, I1. [TanypkiBebkuii, P. [apuirok, P. umka, J[. Boiiko Ta iHmi
BueHi. Cepel iIHO3eMHUX HAyKOBIIIB y Trally3i BUBUCHHSI IPOOJIEM IHTEJIEKTYaIbHOI BIACHOCTI
MokHa Bunummtd Takux: b.Jle, M. bamicrep, E. denmen, E. xenkinc, [Ix. M. Otro,
P. ®. Konpan, P.b. Xyna, a rtakox b.Ilapconc. OpHak nNUTaHHS 100 OINOAATKYBaHHS
HeMmaTepiajJbHUX AaKTUBIB, HAacaMIepe] IHTEJCKTyalbHOI BIACHOCTI, MOXHA BBaXATH
HEJIOCTaTHBO JIOCIIKEHUMH 3 TPABOBOT TOUKHU 30DY.

BukJiian ocHOBHOTo MaTepiany mociaimkeHHsi. CbOroiHi CEKTOp Oi3HECY, MAKOYH Y CBOEMY
aKTHBI NPOJYKT IHTEJIEKTYyaJbHOI BJIACHOCTI, YyIOBO PO3yMi€, IO BiH Ma€ MEBHY DPUHKOBY
BapTICTh, @ TOMY, 3HAIOYH HOTO BapTiCTh, MOXKE PO3MOPSHKATHCS HUM Ha CBIM pO3CYI: 37aTH B
OpEeHy, IPOJATH, TIepeaTH B 3aCTaBy JUIsi OTPUMAHHS KPEIUTY, 30UIBIINTH BIACHUH KariTa
TOIIO. Y Cy4acHMX yMOBaxX PO3BHUTKY Oi3Hec-Koonepalii yce OUIbIIOi akTyalbHOCTI HAOUPAIOTh
ITUTAHHsI PETYIIOBaHHS BIIHOCHH Yy c(epi IHTEIeKTyalIbHOT BIACHOCTI, 30KpeMa BUKOPUCTAHHS
00’€KTIB aBTOPCHKOI'O IpaBa B IOCIHONAPCHKiH HisuibHOCTI. Ha Hamry nymKy, BapTo 3BEepHYTH
yBary Ha OCOOJIMBOCTI BUIUIATH POSUITI SIK IUIATEKIB 32 KOPUCTYBAHHS aBTOPCHKHMH IPaBaMH
Ha JIiTeparypHi TBOpU. AJUKe, 3TiJJHO 13 3aKOHO/IaBCTBOM, aBTOP MA€ MPaBO Ha YaCTKY JOXOJIB,
OTPUMaHUX BiJl BAKOPUCTAHHS HOTo TBOPY, ¥ opmi posurTi [2].

Bu3HaYeHHS MOHATTS «POSUITI» HABEICHO Yy JEKIJIBKOX aKTax 3aKOHO/ABCTBA, 30KpeMa y
[TonarkoBomy kozekci Ykpainu (naini—I1KY), MibkHapogHUX yrojax npo yHUKHEHHs [TOABIHHOTO
OIOJIATKYBaHHS, SIKI YKiIajeHi YKpaiHowoo 3 iHIMMH jaepkaBamu (Hanpukiaa: KoHBeHIis
MK YpstoM VYkpainum 1 Ypsgom @pannyspkoi PecryOiiky nmpo yHUKHEHHS ITOABIHHOTO
OIIOAATKYBaHHS Ta TONIEPEPKEHHS 0/IaTKOBUX YXUIIEHb CTOCOBHO TIOJIaTKIB Ha JOXOJH 1 MalHO;
VYropa mix Ykpainoto 1 deneparusHoto PecryOiikoro HiMeuunHa npo yHUKHEHHS ITOABIHHOTO
OIOIATKYBaHHS CTOCOBHO IOJATKIB Ha JIOXija 1 MaiHO Tomo), Harionansnomy cranmapri Ne 4
«O1niHKa MaifHOBUX TIpaB iHTEJIEKTYaJIbHOI BJIACHOCTI», 3aTBEPIIKEHOMY 1ocTaHoBoto KabiHery
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MinictpiB Ykpainu Bijg 03.10.2007 Ne 1185 (mynkr 3), [TonoxkenHi (ctangapti) OyXrajaTepchbkoro
o6miky 15 «J/loxiny, 3arBepkeHOMy Haka3zoM MinicrepcrBa ¢inanciB Ykpainu Big 29.11.1999
Ne 290 (myHkT 4).

Bimnosigao mo mm. 14.1.225 cr. 14 TIKY posiiti — Oyab-SKHA TUIATIR, OTPUMAHHN SIK
BHHAropojia 3a BHKOPHUCTaHHS a00 3a HaJaHHsA MpaBa Ha BHUKOPUCTaHHS O00’€KTa MpaBa
inTenekryanpHol BaacHocti [3]. ITix 00’ ekramul paBa iHTEICKTYaIbHOI BIACHOCTI PO3YMIOTHCS
Oynb-sIKi JIiTEpaTypHi TBOPH, TBOPH MUCTENTBA a00 HAYKH, BKIIIOYAIOYH KOMIT IOTEPHI IIPOrPaMH,
iHII 3anMcH Ha Hocisx iHdopMaii, Bineo- abo aymiokacerH, KiHemarorpadiuni ¢uiemu abo
TUTIBKU JUTSL Pajio- YW TEJIEBI3IHOro MOBJIEHHS, Iepeiadl (porpaMu) opraHizariii MOBJICHHS,
1HII ay/i0Bi3yalibHI TBOPH, Oy/Ib-5IKi IIPaBa, SIKi OXOPOHSIOTHCS ITATEHTOM, OyIIb-sKi 3apeecTpOBaHi
TOProBeJbHI MapKM (3HAaKM Ha TOBapW 1 IOCIYrH), NpaBa IHTEJCKTYaJbHOI BJIACHOCTI Ha
JIM3aiiH, CeKpEeTHE KPEeCIICHHsI, MOJielib, (hopMyity, poLec, MpaBa IHTEIEeKTyaJIbHOI BIIaCHOCTI Ha
iH(pOPMAIIIFO IOI0 TPOMHUCIIOBOTO, KOMEPIIIHHOTO 200 HAYKOBOTO JOCBiAY (HOY-Xay).

Pazom 3 Tum MiHictepcTBOM tocTuiii YkpaiHu Takox OyJlo HaaHO po3’sICHEHHSI CTOCOBHO
BH3HAYEHHsI TepMiHa «postTi» y ucTi Big 05.05.2011 Ne 289-0-2-11-81; MinicrepcTBOM (hiHAHCIB
VYikpaiau — y mucti Big 06.02.2012 Ne 31-08410-07-27/2586; Jlep:kaBHUM JCTapTaMEHTOM
IHTeNeKTyalIbHOT BiacHOCTI YKpainu — y smcti Big 07.05.2010 Ne 16-15/2568.

Onuparounch Ha BUILIEBUKIIAJICHE, BapTO HifKkpecanTy, mo [TKY noBosi 4iTko T2 0/JHO3HAYHO
BU3HAYa€ TOHATTA «posuiTi». Hapasi ruiarexi 3a JiNEeH31HHUMH JIOTOBOPAMH CTOCOBHO BCIX
00’€KTIB 1HTENIEKTyaIbHOI BIaCHOCTI, 3a3Ha4eHUX y mianyHkti 14.1.225 nynkry 14.1 crarti 14
[IKY [3], BU3HAIOTBCS SIK «POSUITI» 32 YMOBH, SIKIIO BOHU HE MIANAMAIOThH M K0 YaCTHHH
Jpyroi BU3HAYEHHSL.

He BBa)katoThCst pOSUITI IJIATEXK1, OTPUMaHI:

— sIK BUHAaropoja 3a BUKOPHUCTAaHHS KOMII IOTEPHOI NPOrpamH, SIKIIO YMOBU BHKOPHUCTAHHS
oOMexeHl (DYHKIIOHAJIBHUM IPHU3HAYCHHSIM Takoi mporpamu Ta i BIITBOPEHHS OOMEXEHe
KUIBKICTIO KOTI, HEOOXiMHMX JJIsl TAKOr0 BHKOPUCTAHHS (BUKOPHCTAHHS «KIHIICBHM
CIIO)KHBaueM»);

— 3a npuabaHHs NMPUMIPHUKIB (KO, €K3eMIUIAPIB) 00 €KTIB IHTEIEKTYaJIbHOI BJIACHOCTI,
30KpeMa B eJISKTPOHHIH (GopMi, JUIsi BUKOPUCTAHHS 3a CBOIM (DyHKIIOHAJIILHUM ITPU3HAYCHHIM
JUTSL KiHIICBOT'O CIIOXKUBAHHS a00 MEperpoiaxky TAKOro MpUMipHHUKa (KOIIii, CK3eMILISIpa);

— 3a mpUI0aHHs peucii (30KpeMa, HOCIiB iHpopMaIlii), B SIKMX BTLJICHI 00 Ha SKHX MiCTAThCS
00’€KTH TpaBa IHTEJEKTyalbHOI BIACHOCTI, BU3HAYEHI B a03alll NepIIoMy LOTO MiAMYHKTY, Y
KOPHCTYBaHHSI, BOJIOJIIHHS Ta/abo pO3NOpPsIHKEHHS 0CO0H;

— 3a mepeavy mpaB Ha 00 €KTH IMpaBa IHTEJICKTYalbHOI BIACHOCTI, SKIIO0 YMOBH Iepeiadi
IpaB Ha 00’€KT MpaBa IHTEJEKTYaIbHOI BJIACHOCTI HAJalOTh NPaBO 0COOi, sKa OTPUMYE TaKi
IpaBa, NpoAaTH ado 3AIHICHUTH BiIUYKEHHS B IHIIMHI CIIOCiO MpaBa iHTEJIEKTya bHOI BIaCHOCTI
a00 ONpHUIIOAHUTH (PO3TOJIOCUTH) CEKPETHI KpecieHHs, Mojeli, GopMyiH, npolecH, npasa
IHTEJIeKTyaJIbHOT BIIACHOCTI Ha iH(OPMAIIif0 11010 TPOMHUCIIOBOTO, KOMEPIIITHOro a00 HayKOBOTO
J0cBiny (HOy-xay), KpiM BUIIaJIKiB, KOJIM TaKe ONPHIIOAHEHHS (PO3TOJIOIICHHS) € 000B’ I3KOBUM
3Ti/IHO 13 3aKOHOJJABCTBOM YKpaiHM;

— 3a nepejady Ipasa Ha PO3MOBCIOLKEHHS TPUMIPHHUKIB ITPOrpaMHOI MPOyKIii 0e3 npasa Ha
X BiATBOpEHHS 200 SIKIIO TX BIATBOPEHHS OOMEXEHO BUKOPUCTAHHM KIHLIEBUM CIIOXKHMBa4eM [4].

VY cywacHiil npakTHIl yKJIaJaHHS JOTOBOPIB MpO TpaHcdep TEXHOJOriH 3acTOCOBYIOTHCS
TaKi BUJIU POSUITI, SIK MayIlaJIbHUW IUIATX, NEePioANYHI pOsUITI, MiHIMaJIbHI POSUITI, POSLITI 3i
3MIHHOIO CTaBKOIO.
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[MaymraneHuii mnatix € (QikcoBaHOIO CyMOIO Ta MOXKE CIUIauyBarTHCsl SIK OJHOPA30BO, TaK
1 yacTkam, aje 3a3BUYail HA TMOYATKOBIMA crajii nii JineHsiiiHoro moroBopy. Cruiary Juiie
TayIaiabHOTO INIATEeXy 3aCTOCOBYIOTh Y BHITAJIKaX, KOJIU JIiIEH31aToM € (hipMa, HEeBiloMa Ha PHHKY,
1 € CyMHIBH, UM BJACTbCSI Ti HAJIaroAMTH yCIIIIHMI BUITYCK 1 KOMEPLIiHY peati3alio JieH31iHHoT
MPOAYKIii, @ TaKOXX y BHUIAAKaX, KOJU JIOCUTh CKJIAIHO IPOKOHTPOJIOBATH OOCAT BHITYCKY
JIIEH31HHOT POAYKIIT (€ pU3UK HEOTPUMAHHSI JIIIICH31apOM JIaHHX IIOI0 BHITYCKY TPOMYKILT) [S].

Bapro 3a3HaunTH, 110 NEepioANYHI POSIITI BBAXKAIOTHCSI HAWOUIBII PO3IIOBCIOMKEHUM BHIOM
rutarexy. OcoONMBICTIO IEPIOUYHOTO POSUITI € T, 10 BiH BU3HAYAETHCSA SIK BIJICOTOK BiJ:

— LIHM IPOAAXKY MPOAYKLIT @00 YKCTOT LiHU MTPOAYKIIIT, [0 BU3HAYAETHCS SIK I[IHA TPOAAKY
MpoAyKLii Oe3 BapTOCTI MOAATKIB, IEPEBE3EHHSI, CTPaxXyBaHHsI, IHCTAIIALIIT;

— npuOyTKY /10 OIOJAaTKyBaHHs ab0 YUCTOTO NMPHOYTKY;

— KUIBKOCTI BUPOOIiB, BUKOHAHHUX 3 JIIICH3I€I0;

— 3arajJbHOr0 00CATY MPOMYKII{, IO BUPOOJCHA JIIEH31aTOM (KUIOrpaMu BUPOOICHUX
MarepiaJis, JIITPH KPacUTENIB, KIIIOMETPH ONTOBOJIOKHA TOIIIO);

— BapTOCTI JIILIEH30BaHUX BUPOOIB.

MiHiMaJIbHI pPOSUITI — 1€ HIKHS MeXa CTaBKM pPOsUITI, IO BIiANOBIJA€ MiHIMaJIBHIN
PO3paxyHKOBIH IiHI JIiLEH31i, Ha Ky MOX€ HOTOAMTHCS JileH3iap, 100 MOKPUTH BUTpATH,
sIKI 1oB’s13aH1 3 po3poOkoro OIB Ta mpogaskeM JrineHsii, 30KkpeMa BHUTpaTH Ha IPOBEICHHS
MapKeTHHIOBUX JAOCIIPKEHb, BUILIATy BUHAropou asropam OIB, Hoy-Xay, TpaBO BUKOPUCTaHHS
SIKMX HaZaeThCs TieH31aTy. MiHIMalbHI pOsITI 3aCTOCOBYIOTHCS 3a3BU YA SIK 3aCTEPEKEHHS y pasi
HEOCBOEHHS ITPEAMETa JIIIeH311 JTIIeH31aTOM Y CTPOK Ta HEBUITYCKY POAYKIIIT 13 3aCTOCYBaHHIM
OIB. Ilpu upomy, siK albTepHATUBA PO3IPBAHHIO JIOTOBOPY, MOKE BCTAHOBJIIOBATUCS HA TIEBHUM
CTPOK MOXJIMBICTB CIUIATH JiLIEH31aTOM MiHIMaIBbHUX pOsuITi [S].

[{ikaBMM 3a CYTHICTIO € MEXaHi3M CILIaTH POsUITI 31 3MIHHOIO cTaBkoro. Llei Bun posuiTi
BHUKOPUCTOBYETBCS /ISl PI3HUX OOCATIB BUPOOHMIITBA NPOAYKIII i3 3aCTOCYyBaHHsS 00’ €KTIB
iHTeJeKTyallbHOT BiacHOCTI. TyT BakinBe 3Ha4eHHs Mae 0OCSAT BHPOOHHITBA — Yy Ipoleci
301IbIIEHHS 00CATIB BUPOOHHIITBA 3a3BUYall CTaBKA POSIITI 3MEHIIIY€E€ThCS.

Bapro 3a3HaunTH, 1110 HAUMOIMPEHIINM y CBITOBIH MPaKTHLI CIIOCOOOM 0OMiHY HayKOBO-
TEXHIYHUMH JOCSITHEHHSIMU MOYKHA BBa)KaTH JILEH31HMI noroBip. OCTaHHIM 4acOM TOPTiBIs
JineH3issMu HaOysa 1100aIbHOTO MOIINPEHHS.

JlinensiiiHuii poroBip — eeKTUBHUIA 3aci0 cTparerii, CIPsIMOBaHOI HA ONTUMaJIbHE EKOHO-
MiYHE BUKOPHUCTaHHs 00’€KTa IpaBa iHTeNIeKTya bHOT BiacHocTi. OTxe, JieH31iHa AiSIbHICTD
€ HEBIJI'EMHOIO CKJIaJIOBOIO IIMBUIBHO-TIPABOBUX BiJHOCHH CyO’€KTIB MiANPUEMHHUIIBKOT
JUSUTBHOCTI B pUHKOBHX yMOBax [6].

TeopernuHi Ta NMpakTHYHI MIIXOAW O BU3HAYEHHS TOHSTTS <JIIEH3IHHUN JOTOBip» Yy
HayKOBIi/ JiTeparypi Ta 3aKOHOAABCTBI JICIIO BIJPI3HSIOTHCSA. Y NESIKHX 3apyODKHUX KpaiHax
B3arajii Hemae odiniiHoro GpopmyoBanHs. ToMy BiZICYTHICT €IMHOTO Oa4eHHS Ta MiAX01y Ma€e
HACJIIIKOM HEO/IHAKOBE TPAKTyBaHHS Ta BUKOPUCTAHHS IHCTPYMEHTY JIILIEH31HOTO JOTOBODY.

3rigHo 3 yactunoto 1 crarti 1109 [{uBiisHOTO KOAEKCY YKpalHH ITij1 JLEH31{HUM 1I0TOBOPOM
PO3YyMIEThCST yroja, BiIIOBITHO O SIKOI «OIHA CTOpOHA (JileH3iap) Hajae Ipyrild CTOPOHI
(Jrinensiary) J03BiI HAa BUKOPUCTAHHS 00’€KTa MpaBa iHTEJEKTYaIbHOI BIACHOCTI (JIiLIEH3II0)
Ha YMOBax, BU3HAYCHUX 32 B3a€EMHOIO 3T0JIOI0 CTOPIH 3 ypaxyBaHHSIM BUMOT 1[boro Kozgekcy Ta
iHIIOTO 3aKOHY» [3].

JlineHsiiHuil TOTOBIp BBa)KA€ThCs AIMCHHUM, SIKIO BiH YKJIaJACHHH y NMUCBMOBIN (opMi Ta
IAMUCaHUHI CTOpOHaMHU (JIilieH3iapoM i JineHsiarom). Bin He mijyisirae 000B’I3K0BIH iep KaBHIH
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peectpaiiii, HOro Jep)kaBHa peecTpallisi 3AIMCHIOEThCS Ha BUMOTY OJHI€T 31 CTOPiH. Y BHIIAAKY
peecTpallii JileH31HOT0 JOrOBOPY BiZIOMOCTI PO HHOTO BHOCSITHCSI JIO BiIOBIIHOTO JlepikaBHOTO
peectpy, sakuit popmye JlepkaBHa ciryxx0a iHTENEKTyalIbHOI BIIaCHOCTI YKpainu [6].

JlinieH31iHUI TOTOBIP, SIK PABUIIO, IJIATHHUIA, OTXKE, OHIEIO 3 HOr0 HAWBAXKITUBIIINX 1CTOTHIX
YMOB € yMOBa IIpO JIILIEeH31lHy BUHaropoay. Takuii BU JLEH31I{HOT BUHATOPOIH, SIK POSUITI,
3aCTOCOBYETHCSI B OUIBIIOCTI JIILEH31HHUX yroJ. OCcOONMBICTD POSUITI B TOMY, 110 OTPUMaHHS
BHUHAropoy MPOJOBKYETHCS HA BECh CTPOK JIiT JIIIEH31HHOTO JI0TOBOPY.

[TpoanasizyBaBIn 3aKOHOAABCTBO JESIKMX KpaiH, MOXKHA ITPOCTEKUTH, 1110 TIiJI Yac nepeadi
TEXHOJIOTI] pOSUITI — €lMHA (hopMa BHHATOPOJIH, SIKa MOXKE 31 CHIOBATHCS 32 TIEBHUMH BUJIAMH
JIIEeH31H po nepenady 00’ €KTIB IpaBa iHTEIEKTYalIbHOI BIIaCHOCTI.

Posuti sik BUL BUHAropoau 3ade3rneuye ClpaBeaIMBUi PO3IOALUT NPUOYTKY MK CTOPOHAMH
noroBopy. OCKUIBKM y BUIAJKY YCIIIIHOI peastizaiii Ta 30yTy npoxyKuii peaqbHui prudyToK
MOk Habararo mnepeOUIBIINTH pPO3paxoBaHy BapTIiCTh JILEH3i, OIHAK Yy BHINAJAKY 3PHBY
BHUPOOHHIITBA 200 PI3KOTO MOTiPLISHHS KOH IOHKTYPH PUHKY JIilIeH31ap BUMYILICHUI OTPUMYBaTH
3HAYHO MEHIIY BUHAropoy, HiX Ty, Ha SIKy PO3pPaXxOBYyBaB.

Craryc mireHsiara Ta JIieH31apa B pa3i BUIUTATH POSUITI MA€ BEIUKE 3HAYCHHS JUIS IIUICH
OIIOJIATKYBaHHS Omepauiil 3a JjiueH3iiiHnMu qoropopamu. Kpim Toro, ornogarkoByrodu posuiTi,
Ba)KJIMBUM MOYKHA BB)XKaTH JIOKYMEHTH, SIKi IIITBEPIUKYIOTH IPABOMIPHICTb BIJIHECEHHS POSUITI
JI0 BUJIATKIB.

BignoinHo no mynkry 138.2 crarti 138 ITIKY Butpar, siki BpaXxoBYIOTbCS U BU3HAYCHHS
00’€KTa ONOIaTKyBaHH:, BU3HAIOTHCS HA ITiJICTaBl EPBUHHUX JIOKYMEHTIB (110 MiATBEP/IKYIOTh
3MIMCHEHHS IUIATHUKOM TMOJATKy BHTpar), OOOB’SI3KOBICTh BEICHHS W 30epiraHHs SKHX
repe10aueHo MpaBUIIaMK BeJICHHs OyXTralnTepchKoro o0IIiKy, Ta IHIIMX JOKYMEHTIB [3].

[Migmynkrom 140.1.2 myskry 140.1 crarri 140 IIKY permameHtyeTbes, IO IijJ 4ac
BH3HAYCHHsI 00’€KTa OIOAATKYBAaHHS JIO BHUTpPAT MiJANPHEMCTBA 3apaxoBYIOTHCS BHTPATH 3
HapaxyBaHHSI POSUITI, SIKE CIUIAUY€ThCS 3a BUKOPUCTAHHS OO’€KTIB IpaBa IHTENEKTYaJIbHOL
BJIACHOCTI B TOCIIOAPCHKIM AisUTbHOCTI TUIaTHUKA [3].

HeoOxinHo 3a3HaunTH, 1m0 HaBeneHi Hopmu [IKY cBiguarh nmpo MOUUIBHICTE 30€peKeHHS
JIOKa3iB BHKOPHCTaHHSI 00’ €KTa IHTEJIEKTyallbHOI BJIACHOCTI 3a JILEH3IHUM JIOTOBOPOM Y
TOCIOAAPCHKI MISUTBHOCTI MiANPHEMCTBa-TineH3iaTa. Jlo Takux [0Ka3iB BapTO BiIHECTH:
JIIEH31HHNUI TOTOBIp, TJIATDKHE TOPYYCHHS Ha NepepaxyBaHHs IUIATeXy — POSUITI, PO3paxyHOK
abo0 OyXranTepchKy JOBIJIKY, CKJIaJICHI B IMOPSIKY Ta CTPOKH BHIUIAT 32 BUKOPUCTAHHS 00’ €KTa
IIpaBa IHTEJIEKTYaIbHOI BIACHOCTI, BCTAHOBJICHI B JIIIEH31IHIN yroai.

Haiiuacrime B YkpaiHi J0X0QM Y BUIVISII POSUITI OTPUMYIOTH (i3U4HI 0COOM, TOMY aHali3
MeXaHi3My IX OMO/IaTKyBaHHs BB)KAEMO L[IKaBUM Y KOHTEKCTi 00paHoi TeMHU.

Jlnist aBTOpIB, YMi BUHAXO/IM BUKOPHUCTOBYIOTHCS IHHOBALIIHHUMH ITiATPUEMCTBAMH, BOYKIIMBUM
(aKTOpOM € He TUIBKHM Y3TOJDKEHHS pO3Mipy BUHArOpOAM 3a HaJaHHS IpaBa Ha KOPUCTYBaHHS
00’€KTOM IHTEJEKTyaJIbHOI BJIACHOCTI, ajie i IpaBHiIa ONOJAATKYBaHHS JIOXOIB, OTPUMAHUX Y
BHIVISLITL POSUITI [6].

Sk 3a3Hagaersest y . 164.2.3 . 164.2 crarti 164 TIKY, noxoan y BUDIsiAL CyM aBTOPCHKOT
BHUHAropou (posuiTi) 3a HaJlaHHS IIpaBa Ha KOPUCTYBAaHHs a00 PO3MOPSKEHHS! IHIIMM 0codam
00’€KTaMH IHTEJIEKTYaIbHOI (IPOMHUCIIOBOT) BIACHOCTI BKIIFOYAIOTHCS JI0 3aTraIbHOTO MIiCSIYHOTO
(pi4HOTO0) ONOATKOBYBAHOTO JOXO/Y IJIATHHUKA MOJATKy — (Qi3nyHoi ocoou [3].

[TonokeHHST TTOAaTKOBOTO 3aKOHOAABCTBA 3000B’SI3YIOTH BIJHOCHTH POSUITI J0 ITaCHBHUX
noxofiB ¢izuyHoi ocobu. ToMy 1€l TOXiM BXOIUTH JIO 3arajibHOrO MICSIYHOTO (PiYHOIO)
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OITOIATKOBYBAHOT'O JIOXOAY, & TaKOX IMiJJISIrac OIoJaTKyBaHHIO MOJATKy Ha JA0X0au (i3MYHMX
ocib 3a craBkoto 18 %. Pa3oM 3 THM BapTO BpaxoByBaTH, 1110 B A€PKaBi IPOIOBIKYE CIIPABISATUCS
BilickkoBHH 30ip 3a ctaBkoro 1,5 %. [ToTpiOHO mam’sratu, mo (izuyHa ocoda, sika OTPUMYE
POSUITI, TOBUHHA BUKOHATH 000B 530K 32 IOPIYHUM JICKJIapyBaHHSM BIIACHUX JIOXOIIB.

Bapro 3BepHyTH yBary Ha JIOXO/M, OTPUMaHi HEPE3UICHTOM 13 JDKEPEJIOM X IOXO/DKEHHS 3
VYkpainu. Taki J0XOAU OMOJATKOBYIOTHCS 3a CTABKOK y po3Mipi 15 %.

Takox akTyajabHUM, Ha Hally JyMKy, € IpoOjeMa ONOJAATKyBaHHsS POSUITI IOJATKOM Ha
nonany BapTicTb (nami — [1JIB). SIkio MaiiHOBI IpaBa iHTEJICKTYaIBHOI BIIACHOCTI IIEPEIAI0ThCS
B KOPHCTYBaHHS 32 I'POIIOBY IIaTy 1 uarix y Tepminosnorii [IKY € «postnti», To, 3rifHo 3 mm.
196.1.6 TIKY, 00’ext ononarkyBanns [1/[B He BuHMKae. be3omiarHe HaJaHHS TaKUX MaiTHOBUX
MpaB 4epe3 BiJICYTHICTh IJIATSIKY HE MiANAIae IiJ] BUSHAUYCHHS «POsUITI», 1 TaKa OIepallis BKe
€ 00’exrom omnoxarkyBanHs [1/IB. Tomy Ge3oruiarHy nepenady Takux IpaB Kpallle 3aMiHUTH iX
MepeIavyeto 31 CINIATOK CUMBOJIIYHOTO posuiTi [3].

BaxxmiBHuM acriekToM y MMTaHHI OIOJIaTKyBaHHI POSUITI € YTO/IU PO YHUKHEHHS! O/IBIHHOTO
orofarkyBaHHs. CboroziHi YKkpaiHa ykiiaia monaz 58 takux yroj. BiamoBijHo 10 yMOB 3rajilaHux
yroj rnependavacThest, o POSUITI, SIKUMH (DAaKTHYHO BOJIOJIE PE3MICHT JOTOBIPHOI JiepiKaBH,
MOXYTb OIIOAATKOBYBAaTHUCh y Til JiepkaBi. PazoM 3 THM posuITi MOXKYTh OIOJIATKOBYBAaTHChH Y
JIOTOBIPHIW JIep)KaBi, B sIKii BOHM BHHHMKAIOTh, — TaK 3BaHUHU IMMOJATOK HA perarpialiito. Aje
IO/IATOK, SIKUH CTATYETHCS], € 3HAYHO MEHIINM, HDK BCTAHOBJICHO B YKpaiHi (IT0JaToK Ha posuITi
He MOBUHEH niepesuiyBaru 2—10 % Bix 3aranpHOi cymu posuiti) [1].

Ha »aib, chOro/iHI Hallla Jiep)KaBa HaJCKHO HE MiATPUMYE MaJIWW Ta CepelHii Oi3Hec y
KOHTEKCTI orojarkyBaHHs. (DakTWYHO, JAIOuM IepeBary HEepe3uJeHTaM, YpsiJ HE CTUMYIIIOE
PO3BHTOK KYJIBTYPHUX 1 HAayKOBHX HampsMiB y kpaini. ToMy cy0’€KTH aBTOPCHKOTO MpaBa s
3a011a/DKEHHS] CBOIX KOILTIB TIOBHHHI PEECTPYBATHCH SIK BJIACHHKH CBOTO aBTOPCHKOTO TpaBa B
1HO3EeMHIH JIepiKaBi.

3 mocBiny 3apyOiKHUX KpaiH BOAYaeThCsl, 110 TEH/AEHIIIS PO3BUTKY OINOJATKYBaHHS JOXOLY
BiJl POSUITI JEIO BiApi3HAEThCs Bin Ykpainu. CTaBka Ha OmonaTKyBaHHs posuiTi B [Tombimi yist
pe3uzeHTiB cranoBuTh Jintie 10 %, a g HepesuneHTtiB — 20 %. Tum caMum, Marodu Pi3HULIO Y
10 %, cTUMYJIIOETHCS BHYTPIIIHIM PHUHOK 1 301IBLIYIOTHCS HAJAXOPKEHHS 110 Orokety [1].

SIckpaBMM NPUKIII0M 3HW)KEHOT CTaBKU Ha ONOJATKyBaHHs Joxoay Bix postiri € CHIA, ne
BHUPAKAETHCS Y 3HWKCHIH IIPOIICHTHIH CTaBII Ta MiJIbrax, sKi MPOIOHYE ypsiI KopropaiisM. Tak,
qutst pesunentiB CLIA nporieHTHa cTaBKa Ha ONOAATKYBaHHS JOXO/Y BiJl posuITi JopiBHIOE 15 %,
y Toii 4ac musi Hepe3uJeHTiB — 35 %. Lli 3axoam po3paxoBaHi Ha 3a0XOYEHHS 1HBECTHUIIHHOT
AKTMBHOCTI, 30UIBIICHHS CHOXXKHUBYOTO IIONMHUTY, KIJIBKOCTI pOOOYMX MicClb, BHBUIBHEHHS
MIPOAYKTHBHUX CHII Yy istomy [1].

AHai3youu NpakTUIHy CTOPOHY 00paHoi TeMu, TouuIbHO HaBecTH keic Spotify vs CILA.
Lleit keiic cTaB JOCHTH MPELEACHTHUM, X0 I104YaBCsl 3 TOro, o ¢ppoHT™MeH rpynu Camper Van
Beethoven i Menicca Deppik, aBTopKa MiCEHb 1 BIaCHHIL KOMIaHii 3 U(poBoi AUCTpHOyLil
ay/1IOKOHTEHTY TTOJaJIv [T030BH IPOTH Spotify, siKi 3rogoM 06’ €THAIN y KOJICKTHBHUH 11030B. BoHK
CTBEp/UKYyBaiH, 0 Spotify He TOTpUMy€eThCs JIIEH3IHHUX YMOB HA TBOPU B YaCTUHI BUILIATH
000B’s13K0BHX IU1aTeXiB. Deppik 3BMHYBaTHIIa KOMIIAHIIO B «ONTOBOMY [OPYIIEHHI aBTOPCHKUX
mpaBy. 2017 p. y Spotify moBimoMuiu, o cTBOpATh (HOH]] 3arajibHOI CYMOFO 43 MIJIH JIOJ1. JUIs
komreHcanii aBropam. Ilpore ¢denepanbHuii cynst HaJlaB OCTaTOYHI BUCHOBKHU I[0I0 MHPOBOL
yrojiu, 3a IKUMH BIATEIIep cyMa, siKy Mae Buruiatutu Spotify, cranosuts 112,55 mutn non. CIIA
1 BKJIFOYA€E B ceOc HeralfHUIA TUIATIXK TOTIBKOKO Y po3mipi 43,55 mutH noi. Cymast OKpy>KHOTO CyILy
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Heto-Mopka Enicon Haran Ha3Bana 10 CyMy «3HAYHMM BiIIIKOMyBAHHSM» /Ui 3aIliKABICHAX
BHMKOHABIIIB [7].

[IpoanasizyBaBIn BUIIEBUKIAJICHE, TOUIBHUM BBa)KAEMO HaJaTH OCHOBHI ITOPaJIN I1iJ] 4ac
3IIACHEHHS IUIATCXKIB Y BUIVISII POSUITI:

1) 3BepraiiTe 0COOMUBY yBary Ha JIIEH3IWHUI JOTOBIP — BiH € OCHOBOIO BCIX JIOTOBIpPHHX
3000B’s13aHb MK CTOPOHAMH Ta Iepeadayae OCHOBHI OATKOBI HACIIIKHY;

2) AKIIO JILEH31MHUI JIOTOBIp HaJlae KOHTPAreHT, JOIIBHO 3BEPHYTHCS 10 IOPHUCTIB JUIS
[IpopaxyBaHHsl PU3MKIB Ta CKIAJAHHS MPOTOKONY po30ixHOcTel. JlineH3iiHui 10roBip Mae
OyTH 00’ €KTUBHO BUTIJJHUM JUIsi 000X CTODIH;

3) KOHTPOJIFOITE CTAaTyC ONEpalliil 3 HePE3UACHTOM;

4) SKIIO POSUITI BUILIAUY€ThCSl HEPE3UICHTY, BAPTO YiTKO PO3YMITH HOTo cTaTyc Ta MojaTKoBi
3000B’sI3aHHS;

5) 30epiraiiTe yci nepBUHHI JOKYMEHTH II0JJ0 BUIUIATH POSUITI.

BucnoBku. B ymoax mo6ainizanii nporeaypa cruiatu nofaTKiB cTae Je/iali OUIbI JIETKOIO.
[TopaTku € OCHOBHOIO YAaCTHHOIO OIO/DKETY OLIBLIOCTI KpaiH, a Heciuiara ix rpoMajisHaMy 3
Oy/lb-KUX TPUYUH 3arpoKye CKOHOMIYHIM crabimpHOCTI. J[j1s1 3amo0iraHHs Kpu3 OiIBIIICTh
3apyOiKHUX KpaiH y)Ke MPOBEJIM 3HAUHI MOIATKOBI pehOpMH Ta BHECIIU 3MIHH Y 3aKOHOIABCTBO
B HAlpsMi CIPOILEHHS CIIATH MOJAATKIB, OCKUIBKH CKJIAIHICTh L€l CUCTEMM NEPELIKO/PKAE
BUKOHaHHIO (icKaJbHUX (QyHKLIH KOHTpomoodnmMu opranamu. IIpore B YkpaiHi %k mogarkose
HaBaHTaKCHHS BCE OLIBIIE 3arOCTPIOETHCS Ta 3aTPOXKY€E 3YINHHEHHSM PO3BUTKY 1HHOBAIIHOT
JUSUTBHOCTI MIANPUEMCTB 1 BIIPOBAKCHHS IHBECTHLIHHUX TIPOTPaM.

Ha narry jyMKy, 3HVUKEHHS PO3MipiB ONO/IaTKyBaHHs HA 00’ €KTH IHTEJIEKTYaJIbHOT BIIACHOCTI
MaTHME TMO3UTHUBHUI BIUIMB HAa PO3BUTOK IHHOBAIlIWHMX TEXHOJOTIH Ta IMMiIHOM EKOHOMIKH
JICPIKaBH B IIIJIOMY.

Bapro 3aznaunty, mo 1KY Ta min3akoHHI HOPMATHBHO-NIPABOBI aKTH JIOCTATHBO YIiTKO
BHU3HAYAIOTh CYTHICTh 1 MOHATTS «posuiTi». ChOrOIHI IUIATEXI 3a JIIEH3IHHUMH IOTOBOPAMH,
SIKI € HaHOLIbLI IOIIMPEHNM CIIOCOOOM BHKOPHCTAaHHS 00’ €KTIB IHTENIEKTYajbHOI BIACHOCTI,
BU3HAIOTHCS SIK POSLITI.

VY npoueci 1ociiKeHHs BCTAaHOBIICHO, 110 ONOAATKYBaHHS POSUITI € HEIPOCTUM IIPOLIECOM
JUIsl cy0’€eKTiB rocrofaproBanHs Ta (iznyHuX oci6. HenpaBuiibHE TpakTyBaHHs MOAATKOBHX
HOPM CIIPHYMHSIE HECIIIATy a00 HENPaBUIbHUI PO3paxyHOK MOAATKOBUX 3000B’s13aHb.

CropoHam, sIKi BUPIIIWIN YKJIACTH JIILEH31MHUH JIOTOBIp, HEOOXiJHO BH3HAYUTHCS HE
TUIBKM 3 €KOHOMIYHMMH PO3paxyHKaMH pO3MIpy pOSUITI Ta HOrO BHAOM, ajie W 3 PEKUMOM
Horo omonarkyBaHHs. J[is 1ineil omojarkyBaHHS TOTPIOHO BpaxoBYBaTW cTaTyc JlilieH3iapa
Ta JileH3iara; sIKIIO JOTOBIp MPO PO3MOPS/KaHHS MAiHOBMMH IpaBaMU I1HTEJIEKTYaJIbHOT
BJIACHOCTI YKJIaJICHO 3 (DiI3UYHOI0 0COOOIO-MIANPHEMIIEM, TO 000B’SI3KOBO BapTO BPaXxOBYBAaTH,
JUist SIKOT CHCTEMHU OTIOJIaTKyBaHHS IOLIMPIOETHCS Ha 1110 0c00y. Takok B 000B’13KOBOMY MTOPSIIIKY
HEeoOXiqHO 30epiraTy NEepBHHHI JOKYMEHTH, IO MIATBEPUKYIOTh 3MIHCHEHHS IUIaTHUKOM
M0IaTKy BUTPAT Ta peajibHe BUKOPHCTAHHS 00’ €KTIB IpaBa iHTEJIEKTyalbHOI BIaCHOCTI B HOTO
rOCIOJapChKiii isTBHOCTI.

Hapasi nmpakTika iHO3eMHHX KpaiH IIO0JI0 3aCTOCYBaHHs MOJATKy Ha JOXiJ BiJ POSIITI
PO3BHBAETHCS B OiK 3HMKEHHS CTAaBKH BiZICOTKA JUISl PE3UJICHTIB Y KpaiHi.

Pazom 3 TuM, aHai3ylouM BUILEHABEIEHY iH(QOpPMaLilo, MOXINBO JIHTH BUCHOBKY, IO
BIJICOTKOBA CTaBKa OITOAATKYBAaHHS POSUITI B YKpaiHi JJIsl pE3UICHTIB € 3aBUILCHOIO ITOPIBHIHO
31 CTaBKOIO JIJIsl HEPE3HUJICHTIB.
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Came 3HIDKCHHS BIJJICOTKOBOI CTAaBKM OIOJATKyBaHHS POSUITI JJIsl PE3HICHTIB abo K,
HaBIAKH, IIJABUIICHHS 11 JUIl HEPE3HICHTIB MOXKE JIaTH HOBY XBHIIIO PO3BUTKY BUKOPHUCTaHHS
posurti B Ykpaini. Po3aMexxyBaHHS CTaBKH POSUITI [JIsl PE3UJICHTIB 1 HEPE3UICHTIB, BPEIITi-PEIlT,
IIpUBEJIE JI0 TOTO, 1[0 Hallla KpaiHa OTPUMAE MO3UTUBHHUI BIUIUB SIK Ha OIO/DKET YKpaiHu, Tak i
Ha PO3BUTOK aBTOPCHKOTO MpaBa.

3MEHILCHHSI PO3MIpy CTaBKHM MOJATKy Ha MPHOYTOK BiJ POSUITI [UIsi PE3UJICHTIB CIPUSITUME
PO3BUTKY MHCTCIITBA, IHHOBAI[il y TEXHOJOTISX, MIO HAMAJi MiJBUILYBATUME CKOHOMIUHUI
PO3BUTOK YKpaiHU.
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O. A. Boyko-Slobozhan, I. I. Bozhuk. Current issues of royalty taxation in the field of
intellectual property

The article examines current aspects of taxation of transactions on the use of intellectual
property rights, in particular royalties. It is determined that this issue becomes relevant in
connection with the spread of the use of intellectual property rights for business activities. The
main schemes of tax evasion are revealed. The main problems related to the taxation of intangible
assets of the enterprise and the importance of implementing changes in the domestic legislative
and tax systems are outlined.

The problematic aspects and priorities of royalty taxation as rewards for the use of intellectual
property rights in Ukraine are considered and analyzed. Based on the current legislation of
Ukraine and the views of scientists, the concept of «royalties» is defined as payments for the use
or granting the right to use intellectual property. The foreign experience of the countries on the
issue of royalty taxation and corresponding rates is considered. Practical cases of royalty tax
evasion and liability are given. The authors have developed recommendations for taxpayers when
making payments in the form of royalties. It is noted that in Ukraine the tax burden is becoming
more acute and threatens to stop the development of innovative activities of enterprises and the
introduction of investment programs. The opinion that the interest rate of royalty in Ukraine for
residents is overstated compared to the rate for non-residents is substantiated. It is the reduction
of the royalty tax rate for residents, or, conversely, its increase for non-residents, that may give
a new wave to the development of the use of royalties in Ukraine. Differentiation of the royalty
rate for residents and non-residents, in the end, will lead to the fact that our country will have a
positive impact on both the budget of Ukraine and the development of copyright. Reducing the
size of the royalty income tax for residents will promote the development of art, innovation in
technology, which will further increase the economic development of Ukraine.

Key words: royalties, intellectual property, tax, intangible asset, taxation, license agreement.
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