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HOTO XapakTepy 3aBXAu € 06MexeHow. Tomy Ans cnpas npo
BU3HAHHA CNajLlunHN BifyMepnol xapakTepHot (To6To go-
CTaTHbOIO MEXel [J0Ka3yBaHHS) € HasBHICTb TWUX [OKasiB,
AKi nepenbayeHi 3akoHodasLeM i 3akpinneHi B cT. 275 LMK
YKpaiHu Wogo cnpas Npo BU3HAHHA CMAALLMHK BifyMepnoto.
Monpw Te, WO 3aco6y A0OKa3yBaHHS 3a3HaualoTbCs B y3arasib-
HeHin topmMi, X Ha3Ba 3aBXAau Gyae iHAMBIAYyanizoBaHa opra-
Hamu MicLLeBOro camoBpsifyBaHHsA (CT. 274 LMK Ykpainu) yuu
OpraHoMm, YNOBHOB&XEHWM YNpaBasT MaliHOM BiANOBIAHOT
TepuTOpia/IbHOT rpomMagaw, AKi BU3HaYeHi 3aKOHOM K 3asBHU-
Ku (cT. 269 LIMK YkpaiHw).

MopiBHANLHO-aHaNI TUYHE MPaBo

MpoTe 3aKoHOAaBeLb HisiK HE 06MEXYE 3afBHUKIB y 360pi
Ta HaflaHHi [0 cydy iHWWX JoKasiB, fKi 6 6y HanexXHuMu Ta
BIZIHOCHUMW A0 NPeAMETY KOXHOI i3 TaK1X CMpas, L0 BaXNMBO
3 0rfsgy Ha npuHumMn gucnosutueHocTi (cT. 11 LMK Ykpaitu).
OmXKe, MOXHA 3a3HAYNTK, L0 METOK [AOKa3yBaHHs y crpaBax
OKPEeMOro NpoBaXeHHs € TOM piBeHb [OKAa30BOro Marepiany, 3a
SKOr0 Cyf Mir 61 CKasaTu, L0 Y HbOro A0CTaTHLO [0Ka30BOi iH-
thopmaLii, Ha NigcTasi AKOI BiH NPUXOANUTL 0 BUCHOBKY MNpO Te,
LU0 pajLue TakKi haKT iCHYHTb, aHiX BOHY BiACYyTHI. Lle € Bax-
NBUM TEOPETUYHUM BUCHOBKOM He finLLe ANs CrpaB OKPemoro
NPOBALKEHHS, a i ANa UMBINIbHOrO CYyA0UMHCTBA B3aralii.
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YOK 347.1

MPABOBUIN CTATYC CYB’EKTIB MEAVNYHOIO MPABA

THE LEGAL STATUS OF THE SUBJECTS OF MEDICAL LAW

Caminuk N.0.,

KaHanaaT opUANYHUX Hayk,

[OLUeHT KadheApy LMBINbHOTO Npasa Ta npoLecy
YHiBepcuTeTY Aep>KaBHoi hickanbHOT cny>k6n YkpaiHu

Y cTaTTi Ha OCHOBI @aHanidy HauiOHa/IbHOTO 3aKOHOAABCTBA AOCNIMAXYIOTLCA NPO6/1EMU BU3HAYEHHSA NPABOBOro CTaTyCy OCHOBHUX CY6'eKTiB
MeMYHOro NpaBa - NaujieHTiB Ta MeUuHUX NpaLiBHUKIB. AKLEHTYETLCS yBara Ha OCHOBHUX MOMEHTax Hepeasi3oBaHOCTI Ta MOpyLUeHHs npas i
060B'A3KIB, YCKNaAHEeHb Y NpoLec iX 3axX1CTy. Bn3HayaroTbCs LUAXM YAOCKOHAIEHHA NPaBOBOro CTaTycy Cy6'eKTiB MeAMYHOro npasa B ymMoBax

€BpoiHTerpauii YkpaiHu.

Kno4yoBi cnoBa: NpaBoBuWiA cTaTyc, NauieHT, MeAUYHWIA npauiBHWK, NpaBa Ta 060B’'A3KW, UMBINbHA Bi4NOBIAANBHICTb, 3aXWUCT Npas Ta

iHTepeciB.

B cTaTbe Ha OCHOBEe aHa/n3a HauMOHa/IbHOIo 3akoHo4AaTesbCTBa UCCeaytTcs I'Ip061'leMbI onpegeneHns npaBoBOro crtaryca OCHOBHbIX

Cy6'beKTOB MeAWUMHCKOro npasa - nayuMeHToB N MeaNUNHCKUX pa6OTHI/IKOB. AKLEHTMPYETCA BHUMaHWE Ha OCHOBHbIX MOMEHTax Hepeasn3oBaH-
HOCTN N HapyLlweHns npas n 06513aHHOCTEN, OCNOXHEHW B npotecce nx 3awuTbl. OnpegensanTcs nyTM COBEPLUEHCTBOBAHNA NPaBOBOro craryca
Cy6'beKTOB MeAMLMHCKOro npasa B YCOBUSIX €BPOVHTErpauum YKpavHsoi.

Kniouesble cnosa: npaBoson crartyc, nauueHT, MeaULMHCKUIA paGOTHMK, npaesa un 0653aHHOCTH, rpaxgaHckass OTBETCTBEHHOCTb, 3alluta

npas 1 NHTEPeCcoB.

The article analyzes the problems of determining the legal status of the main subjects of medical law - patients and healthcare workers on
the basis of analysis of national legislation. The emphasis is placed on the main points of non-implementation and violation of rights and obliga-
tions, complications in the process of their protection. The ways of improving the legal status of the subjects of medical law in the conditions of

European integration of Ukraine are determined.

Key words: legal status, patient, medical worker, rights and obligations, civil liability, protection of rights and interests.

MocTaHOBKa npob6nemun y 3aranbHomy Burnsagi. Pe-
(hopMyBaHHS Tranys3i OXOpOHW 340pOB’A, WO BigbyBaeThbCA
HUHI, Ma€e 3a MeTy BMKOHAHHA couianbHOT (PYHKUIT aepxa-
BW i3 rapaHTyBaHHs Ta 3abe3neyeHHs ONTUMANbHOrO PiBHA
3[,0pOB’A HaceNleHHA i oro noninwweHHs. OKpemi HOpMaTuB-
Hi MONOXEHHS, L0 perynTb NPaBoBuiA CTaTyc Cy6’eKTiB
MeAMYHOro npaea, MawTb AOCUTbL 3arasbHUiA XapakTep i He
BU3HAYalOTb MOro 0Co6AMBOCTI, TOMY BaXX/IVMBUM HanpsAMOM
BIOCKOHa/IeHHA MPaBOBOro Pery/toBaHHA € PO3LUMPEHHSA Ta
JeTaniszalis CKnafHWKIB NpaBoBOro craTycy Cy6’ekTiB Ans

3a/10BONIEHHA NOTPe6 rpomMagaH y ranysi OXOpOHW 3[10pPOB’A.
AKTYanbHiCTb TeMU AOCNIgXeHHS BU3HAaYaeTbCca 0cobnumBic-
TIO Cy6’€eKTa, OCKIi/IbKM 3MICT TaKUX NpaBoBigHOCKH 6e3noce-
pefHbO CNPAMOBaHWIA Ha NiKyBaHHA, BUSBMIEHHA Ta monepea-
YKEHHSA Pi3HUX 3axBOPIOBaHb, 36epexKeHHs 36a1aHcoBaHOCTI
Ta Y3roJKeHOCTi MK y4YaCHMKamu NpaBOBiJHOCUH Yy ranysi
0XOPOHY 370POB’A.

AHani3 ocTaHHiX focnigXeHb i nybnikauii. Tak, y
KOHTEKCTi BM3HAYeHHS MPaBOBOro CTaTycy CyO6’eKTiB Mefny-
HOro npasa BaroMUMW € AOCNILXEHHA TaKMX HayKoBLiB, AK:
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C.b. Byneua, 1.B.BeHegiktoBa, B.O. lanaii, 3.C. nagyH,
P.}O. IpeBuoBa, H.O. KopoTka, T.B. flicHiua, P.A. MaligaHuk,
X.B. MaiikyT, I''A4. Oepko, T.M. Migny6Ha, B.FO. CreueH-
ko, C.I. CteueHko, I.4. CeHtoTa, H.B. YcTuMeHKo Ta iH., ane
pa3oM 3 TUM 3a/MLLIAETLCA YNMAO0 NUTaHb, AKi HE oTpUManu
BUCBIT/IEHHSA Y Cy4acHili HayKOBIii niTepaTypi.

dopMynoBaHHA uineid ctatTi. MeToto cTarTi € y3a-
ranbHeHHs i cucTemaTusauis npas Ta 060B’A3KIB, AKMMU
HafineHi OCHOBHI Cy6’eKTW MeAMYHOro npasa, - NaLieHTu
i MefMYHI NpaliBHUKK, a TaKOX AeTanbHWUIA aHani3 nigxoais
(haxiBLiB, MPaKTUKIB W00 BUOKPEM/IEHHS 0CO6/MBOCTEN,
po36i>XKHOCTeN Ta XapaKTepPMCTUK NMPaBOBOro CTaTycy 3a3Ha-
YyeHUX Cy6’eKTiB Ta aKLeHTyBaHHS Ha MOX/MBOCTAX NOro
AKICHOTO HanoBHEHHS.

Buknag OoCHOBHOro Martepiany focnigjxeHHsa. Bapto
333HAYMTK, LWO TOMOBHUMU CY6’€KTaMU MeAWYHOro rnpasa
€ MmalieHTV Ta MefuuHi npauiBHuKW. MpaBoOBKIA CTATYC LMUX
CY0’eKTiB CKNafjae CUCTEMY 3aKpiMiaeHWUX [epXXaBol B 3a-
KOHOAaBYOMY MOPAAKY Npas, cBO6OL, OPUANYHUX FapaHTii
X peanisauii Ta 3axucTy, a Takox 060B’A3KiB 0cobu, fKa €
Cy6’eKTOM MeAMKO-NpaBoBUX BifHOCWUH. MpaBa NOAUHU fK
OfMH i3 eNnemeHTIiB 1i NPaBOBOro CTaTycy ABNAIOTL CO6010
IOPUANYHI MOX/IMBOCTI Ta € NOXiAHMMM Bif 3aKOHOLABYO
BCTaHOB/MIEHUX Mpasu.

BapTo 3a3HaunTK, WO NeranbHe 3aKOHOAABYE BU3HAYEHHSA
MOHATTS «MauieHT» HagaHe nuwe B OCHOBaX 3aKOHOAaBCTBA
NMpo OXOPOHY 340pOB’A, Ae NauieHT - (isnyHa ocoba, sika
3BEpHynacs 3a MeJM4HOI0 AOMOMOro Ta/abo fKill HajaeTb-
cs Taka gonomora [1] Ta B MopsgKy NpoBefeHHA KAiHIYHUX
BMNPoOYyBaHb NiKapCbKMX 3ac0biB Ta eKcnepTusn marepianis
KMiHIYHMX BMMPO6YBaHb. 3rifHO 3 HWUM MauieHT (340poBwUiA
fobpoBoneub) - ocoba, Aka MOXe ByTWU 3anydeHa AK [LOCHi-
[KyBaHa [0 KNiHIYHOro BUNPOGYBaHHA NiKapcbKOro 3acoby
[2]. Wono 3acTocyBaHHs TepMiHOMOrii, HaNpuKnag, y apma-
Uil 6iNbl LWINPOKO BUKOPMCTOBYHOTb TEPMIHM «BifBigyBau»,
«CMOXMBAY», «XBOPUA», 3HAYHO PifLUle «naLieHT».

LLlofi0 po3yMiHHS LibOr0 NOHATTA HAYKOBUAMU Y cthepi me-
[OWYHOrO npasa BapTo 3a3HauuTw, Wwo, npumipom, 4. Slona-
TEHKOB PO3rNfAae nauieHTa Ak 0coby, AKa 3BepHynacs no me-
[OVYHY [OMOMOry, OTPUMYE MeAMYHY LOMOMOry Ta MoB’A3aHi
3 Hel0 NOCNYrY He3aNeXHOo Bifl TOTO, € YA HEMAE Y HET 3aXBO-
ptoBaHHA [3, c. 10]. IHWYy aymky Bucnosntoe C.b. byneua, fka
BBAXKAE, LU0 «MaLiEHT - Lie XBOPWI, AKUIA NiKYETLCA Y NiKaps,
TO6TO 0BCTEXYETbCA Ta NIKYETbCA B MeAUYHOMY 3aknagi»
[4, c. 14]. H.O. KopoTka nponoHye BBaXaTu naLieHToM 0coby,
AKa 3BepHynacs A0 3aKiafly 0XOpOHW 340POB’A 3 METOHO Mpo-
(hiNaKTUYHOT NEpeBipKM CTaHy CBOrO 3[0POB’S YN 3 KOHKPET-
HMMW CKapraMu Ha CBOE CamonoyvyTTs [Anf BUABNEHHS XBO-
pobu, BCTAHOBMIEHHS fAiarHO3y, OTPUMaHHS iH(opmauii npo
CTaH CBOrO 3/10POB’A Ta NPU3HAYEHHA i MPOXOMAXEHHA Kypcy
nikyBaHHa [5, c. 4].

YacTo y BM3HaYeHHI MOHATTS «MaLieHT» BXMBaKTbCA
Taki KaTeropii, K «l0AnHa», «0co6a», «Byab-ka 0cobax.
Ha Hawy AyMKy, KIHO4OBUM Y LibOMY acnekTi Mae 6yTu Tep-
MiH «/Tl0gUHa» AK 6iocolianbHa icToTa, fKa AK (pisnyHa oco-
6a HajlineHa NpaBO34aTHICTIO i Aie34aTHICTIO | AK HACNIAOK -
npasamu NOLWUHK, 30KpeMa, NMpaBoOM Ha OXOPOHY 340pOB’S.
Pa3om 3 UMM, cTaTyc nalieHTa He 3aNeXnTb Bif Aie3gaTHOCTI
NIOAWHN, OCKiNbKW HaBiTb NIOAUHA, BM3HAHa Y BCTaHOBIe-
HOMY 3aKOHOM MOPALKY Hefi€3faTHOlO, Mae NeBHi Npasa Ta
060B’A3KK. BofHOYAC LiNIKOM 3pO3YMifo, WO NauieHTOM He
MOXe BUCTYNaTu lopuanyHa ocoba.

3 MeTOl0 BM3HAYEHHs MpaBOBOro CTaTycy naiieHTa Ha-
YKOBL|i MPOMOHYIOTb CBOE 0ayeHHs BUPI3HEHHA MpaB Ta
060B’A3KiB MaLieHTIB 3 ypaXyBaHHAM UYMHHOIO 3aKOHOAAaB-
CTBa. 30Kpema, NpaBoBWiA CTaTyC HeobXigHO pO3rNAfaTh fK:
3aranbHuiA (NpaBa, 060B’A3KM, BiANOBIAANbHICTb, XapaKTepHi
[N BCiX rpomagsH); creuianbHuii (nputamaHHUn OKpeMnm
KaTeropisam, Hanpuknag, HenoBHONITHIM, iHBanigam); iHAK-
BiyanbHWUiA (BNacTUBMIA KOHKPETHOMY iHAMBIAY 3a/€XHO Bif,
npodecii, Biky, cTaTi).

MpaBa nauieHTa - Ue NOXigHI Bif 3araibHUX rPOMajsH-
CbKWX, EKOHOMIYHUX, NONITUYHUX, COLia/IbHUX | KyNbTYPHUX
npas NOAUHU, cneundiydHi npaBa Pi3MyHOT 0cobu, AKa 3Bep-
Hyfacs 3a MeAWYHOK A0MOoMOorow Ta (abo) AKill HafaeTbes
Taka gonomora. paBa nauieHTiB nepefbayaloTb MOXNU-
BICTb CaMOCTIIHO BYMHATM NEBHI aKTWBHI Ail 4n BAaBaTUCh
[0 KOHKPEeTHMX 3axogiB (MpoinakTUYHUX OrNAAIB, LenieHb
Touwo). lMpaBy KOPUCTYBaHHA OAHUM CY6’€KTOM Oy[b-AKUM
couianbHUM 61arom 3aBX/aM KopecrnoHaye 060B’A30K iHLLOro
cy6’eKTa BUKOHATW NeBHi Ail abo yTpuMaTuch Bif HUX. Tomy
NOHATTA «MpaBa MaLieHTa» OXOM/E MOXIMUBICTb BUMaraTm
Bif iHWNX CY6’€KTIB BUMHEHHS MEBHMX fill (WOAO HafaHHS
AKICHOT MeAUYHOT AONOMOrY y 3aknafax OXOPOHU 340pPOB’s,
NpoBefeHHA He3aneXxHo! MeAnyHOl ekcnepTusn) abo yTpu-
MaHHA Bif BUMHEHHS NeBHUX fiil, HaNpuKnag, ocobucra He-
[OTOPKaHICTb NauieHTa, iHpopmMOBaHa 3rofa Ha MefuuyHe
BTPYYaHHA, BiMOBa Bif, MefMyHOro BTpyyaHHa. Kpim Toro,
NOHATTAM «MpaBa NauieHTa» nepegdayeHa MOX/IMBICTb BUMa-
raTv Bifi fep>xaBu 3a6e3neyeHHs LbOoro npasa LWASAXOM 0CKap-
YKEHHSI HEMPaBOMIpPHMX AiiA, pileHb Yn 6e3aisnbHOCTI noca-
[L0BUX i cny>K60BMX 0Cib MeMUYHUX 3aKNagiB, BifLLIKOAYBaHHS
MaTepiasibHOT Ta MOpPasbHOT WKOAW, 3an04iAHOT HeHaNeXHUM
HajaHHAM MeAWYHOI AOMOMOru.

3ayBaxvmo, L0 npasa B Chepi OXOPOHW 3[0POB’A € KOH-
KPETHUMU OPULNYHUMU MOX/TMBOCTAMM, L0 3aKOHOLABYO
pernameHToBaHi, 34iNCHIOITLCA 0C06aMM B MeXaX KOHKpeT-
HOrO MPaBOBIfHOLEHHS, MalTb BCTAHOBMEHWA 3aKOHOM
3MICT, a TaKoX Cnocobu ix 34iiCHeHHS, KpiM TOro, 0cobucTi
HeMaiHOBiI MpaBa, Ha BiAMiHY Bif MpaB0O3AaTHOCTI, MalTb
NifCcTaBol0 CBOTO BUHWKHEHHA He TiNbKW (DaKT HapOKEHHS,
ane i iHWI BCTaHOBMEHI 3aKOHOM OPUANYHI (haKTw.

Bu3HayanbHOK XapakTepUCTUKOK € Te, WO NpaBo Ha
MefMYyHYy [0MOMOry BK/O4Yae B cebe MpaBO Ha OTPUMAHHA
KBanihikoBaHOT MeAWYHOI JOMOMOrMW, Ha BiflbHWIA BUGIpP Ni-
Kaps, AKLWO BiH MOXe 3arnporoHyBaTu CBOT MOCAYrW, Npaso
Ha 3amiHy nikapa Ta BMGip MeTOAIB NiKyBaHHA, Ha BWOIp
MefMYHOro 3aknafly. KoXeH nauieHT Mae npaso, KON Le
BUMPaBAaHO Moro craHom, 6yTW NPUIAHATUM y BOyAb-AKOMY
[lepXaBHOMY Ta KOMYHa/lbHOMY 3aKnafi OXOpOHMW 3[0pOB’A
3a CBOIM BMOGOPOM, AKLWLO Leld 3aknaf Mae MOX/MBICTb 3a-
6e3neuynTn BignNoBiAHe NiKyBaHHSA, TO6GTO Mae npaLiBHUKIB
3 BiANOBIAHOIO MeLMUYHOIO OCBITOD, MefnyHe 061afHaHHS,
dAke 6 BignNoBifano CBITOBUM cTaHAapTam, Jiku, NiKyroui
npenapaTu, peanisysatu 3a3HayeHe Npaso LUAAXOM YKNajeH-
HA UMBINbHO-NPaBOBMX [0roBOPIB Ha MeANYHE CTpaxyBaHHA
1 OTpUMaHHA MeguMYHUX nocayr Towo [6, c. 7].

Be3syMOBHO, HWHiI € nMoTpeba B KOHKpeTu3aLii Ta npaso-
BOMY 3aKpinneHHi cTaTycy nauieHTa. [ouinbHO nNpaBOBMiA
CTaTyC nauieHTa BU3HAYUTU CrnewiasbHUM 3aKOHOM Npo npa-
Ba MaLieHTIB Ha 3pa30K TOro, WO € B KpaiHax eBPONeicbKOoro
CMiBTOBApUCTBa Ta 3 ypaxyBaHHAM YCiX €BPOMeWCbKNX CTaH-
[apTiB y LA chepi. 3ayBaxnmo, L0 Nepesiik npaB NauieHTiB,
3akpinneHnii OcHoBaMM 3aKOHOJABCTBA YKpaiHW NMPo 0X0po-
Hy 3[0pOB’A, He BifNOBifae MDXHAPOAHWM CTaHAapTaMm, 30-
Kpema, TOMYy nepeniky, KW BU3HAYaETbCH E€BPONENCbKO0
XapTielo npas NawieHTiB. 3 MeTOl rapaHTyBaHHA Mpas nai-
€HTIB Ha HaNIeXXHOMY PiBHI HEOOXiAHO PO3LWMPUTK TX Mepenik
LLINAXOM 3aKpinjeHHs npasa Ha NpoginakTUYHI 3axoau, npasa
Ha noeary [0 4yacy nauieHTa, npasa Ha iHHOBaLil, npasa Ha
nonepemKeHHs 3a MOX/MBICTIO CTpaXAaHb i 600, nNpasa Ha
iHAMBIAYanbHWIA NigXif A0 NiKyBaHHS.

[JetanbHuiA aHanis cnewuianbHOro MpaBoOBOro  CTaTycy
OKpPEMWX KaTeropiii nalieHTiB Aae MigcTaBu BUABUTM TaKi He-
[ONiKKW, AK BIACYTHICTb Y4iTKO BCTAHOB/IEHUX MpaB i rapaHTii
piTeli-nayieHTiB, iHBaNiAiB TOWO 3 ypaxyBaHHAM iX 0bMexe-
HOI Aie3faTHOCTI Ta Heo6XiAHOCTI 3a6e3neyeHHs HLWKX 3a-
raflbHOBM3HAHWX Npas Mifj Yyac HaflaHHA MeJUYHOi 0MOoMOoru
(NMpaBo Ha 0COBMCTY He[OTOPKaHICTb, MPaBO Ha iHhopMaLlito,
npaBo Ha MeAWYHY TAEMHULLIO, NPaBO YHWUKaTW [OAATKOBUX
CcTpaXKgaHb Ta 60110, NPaBo Ha A0CTYN 6aTbKiB Ta IHWNX Yne-
HIiB POAMHU B pasi CTaLiOHApPHOrO0 NiKYBaHHS).
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LLle ogHUM HanpsMOM 3aKOHOTBOPYOI AifAbHOCTI, AKWUIA
aBTOP BBaXae 3a HeobOXigHe BUAINNTK, € NOTpeba OKpeceHHs
MpaBoBOro CTaTycy MeAWYHUX NpaLiBHUKIB.

MeanuHuii npauiBHKK - (i3nyHa ocoba, fka oTpumana
BULLY/CEpPeHI0 MeAMYHY OCBITY, NPOiLLNa NojanbLly crewi-
anbHy NigroToBKy abo nepenifroToBKy Ta BiAnoBiAae e4UHUM
KBaslihikaliiHAM BMMOraM, WO NigTBEPLKYOTbCA BiAMOBIA-
HUMU [OKYMeHTaMu (cepTudikaTtom (paxiBugs), Ta nepebysae
y TPYAOBMX BifIHOCMHAX i3 3aKNafloM OXOPOHW 340p0B’°A 6y/b-
AKOT (hopMU BIACHOCTI, (Di3n4HO0 0coboro-nignpuemMuem abo
3aiMaeTbes IHAMBILYaNbHOI MeAWYHOK NpakTukow. poTe
Hapasi He iCHYE >KOAHOro HOPMaTWBHO-MPABOBOIO aKTa, Ae
6yno 6 KOMMNEKCHO BPerynboBaHO fpaBa i 060B’A3KM NiKa-
piB y nikyBansHomy npoueci. OCHOBHe NpaBoOBe peryntoBaH-
Hs 3giicH0eTbCA OcHoBaMK [1] Ta NeBHOK Mipo ETUYHUM
KOAEKCOM nikaps [7] y Tili 4aCTWHI, WO CTOCYETLCA MEANYHOI
eTUKMN Ta [eOHTONOrii, 3060B’A3aHHA NiKaps LOLO0 NaLieHTa,
B3aEMOBIIHOLLIEHHS | B3aEMOZi0 MeAMYHUX NpauiBHUKIB Ta
NpeLCTaBHMKIB iHLIMX Npodeciit.

YMHHEe 3aKOHOJABCTBO Hafla€ MefMYHUM npayiBHUKaM
ynumano npas. Y Uinomy X MOXHa nodinntu Ha 6a3osi (Le
npasa NOAWMHU, TPOMafAsHUHA YKpaiHu, AKi 3aKkpinneHi y
KoHcTuTyuil YkpaiHu), npodeciiiHi 3aranbHi (L0[0 3axuc-
Ty NpaB Ta iHTepeciB MeMYHUX NpaLiBHUKIB Nif yac ix me-
[OMYHOT AiANbHOCTI) Ta NpodeciiiHi cneuianbHi (Hanexatb
KOHKPETHOMY J1iKapt 4Yn MEeBHIi rpyni MeguyHux npawyis-
HWKiB, AKUX 06’e4HYe neBHa 0C06MBICTb NMPOGeCiiHOT Ai-
ANBHOCTI YK iHLWa 03HaKa - NPUMipoM, 060B’A3KOBE CTpaxy-
BaHHA 3a paxyHOK po6oTofaBusd MefuyYHUX MpaLiBHUKIB Ha
BMUMafoK iHPiKyBaHHA BipycOM iMyHOAediLUTy NOAUHN Mg
Yyac BUMKOHaHHS HUMM npodeciliHnx 060B’A3KIB, a TaKOX Ha
BMUMafoK HacTaHHA Yy 3B’A3KY 3 UMM iHBanigHocTi abo cmep-
Ti Bif 3axBoptoBaHb). MNpoTe 6inbLWicTb HOPM, AKi Nepenba-
YaloTb Ui NpaBa, 3anULWAaTbCA CYTO AeKnapaTuBHUMU, [0
HUX He po3pobsieHi BigNOBiAHI NiA3aKOHHI akTu, a Ti, WO
€, CynepeyaTb OAWH OAHOMY, 3aKOHOAAaBCTBO HeAOCTaTHbO
BPaxoBY€e BUMOTY CbOTOfEeHHS.

fIckpaBMM NPUKNaAOM Takoro CcTaHy peuyeil € cTaT-
TA 77 3aKOHY YKpaiHu «OCHOBM 3aKOHOLaBCTBa YKpaiHu
Mpo OXOPOHY 340POB’A» 3 Ha3Bok «[llpodeciliHi npaBa Ta
NiNbrn MefuyHUX i apmaueBTUUHUX MPaLiBHUKIB», AKOKO
cepef iHWMWX 3afeKnapoBaHO NPaBO Ha HaNeXHi YMOBM
npodeciiiHoi gisnbHOCTI, NiABMLLEHHA KBanidikauii, nepe-
NifroTOBKY He piAwe OAHOro pasy Ha M’sTb POKIB, BiNbHUN
BMGip anpo6oBaHuX opM, MeToAiB i 3ac06iB AifANbHOCTI,
6e3nnaTHe KOPUCTYBaHHSA COLiaNbHOK, €KOMOriYHo Ta
crewianbHOO MeMYHOK iH(hopMalieto, 060B’A3KOBE CTpa-
XYBaHHA 3a paxyHOK BflaCHWMKa 3aknafly 0XOpOHMW 3[,0pOB’A
y pasi 3anofisHHA LWKOAWN 1X XUTTIO | 340POB’H0 Y 3B’A3KY
3 BUKOHaHHAM npodeciiiHnx 060B’A3KiB, couianbHy Aono-
Mory 3 60Ky [iep>aBu 'y pasi 3aXBOPHOBaHHA, KaniuTea abo B
iHWKNX BUMafKax BTpaTW npawue3faTHOCTi, BCTAHOB/IEHHA Y
[lepXXaBHUX 3aKnafiax 0XopoHW 3[0POB’A CepeAHiX CTaBoK i
nocafoBUX OKNaAiB Ha PiBHI He HMXKYOMY Bif cepeaHbOT 3a-
po6iTHOT NNaTy NpawiBHUKIB NPOMUCIOBOCTI, NiNbroBi ymo-
BU NEHCINHOro 3abesneyeHHs, NifbroBe HagaHHA XWTna Ta
3abe3neyeHHa TeneoHoM Tolo [1]. AHanisykouu, BapTo 3a-
3HAYNUTK, L0 OKPEMi npaBa KOPECNOHAYTLCA B 060B’A3KN.

YTim, 6inbLicTb i3 3afeKnapoBaHNX MNpaB irHOPYKTLCA Ta
He BMKOHYIOTbCA [epxasoto. Cepef, OCHOBHUX MPUYMH - Hepdo-
CTaTHE PiHAHCYBaHHA i BiCYTHICTb e(heKTUBHMUX 3aKOHOAABUUX
MexaHi3MiB. Hacamnepef, He 3HaXO4ATb HaneXHoI peanizauii
npa.a LLOA0 HaNIeXHOT onnaTu npawi, po3mMip AKOT Mae BpaxoByBa-
T NPOECiViHI AKOCTI MeANYHMX MPaLiBHUKIB, CKNaAHICTb BUKO-
HyBaHOi po60TV Ta 3a6e3neyyBaTy JOCTaTHIli XXUTTEBUIA PiBEHb.

Ceplio3HMM MOPYLUEHHAM € BIfICYTHICTb rapaHTiii isny-
HOT 6e3neky MeMUYHUX NpaLiBHUKIB. | TaKUX NPUKNaLiB MOX-
Ha HaBecTu 6arato. LLLogo npodeciiiHmx npas, TO HalivacTille
NOPYLUYETLCS NPaBO Ha BinbHWIA BMGIp anpo6oBaHWX (opMm,
MeTOfiB i 3aco6iB AiaNbLHOCTI, BNPOBaLXeHHs Yy BCTaHOB/e-
HOMY MOPSAAKY Cy4acHUX LOCArHEHb MeJUYHOI Ta (hapmaLies-

MopiBHANLHO-aHaNI TUYHE MPaBo

TUYHOT HayKu i MpakTukuW. Lie BigbyBaeTbcs B pi3HUIA cnoci6:
NoYMHaKouM Bif, HAABHOCTI B 3aK/Mafax OXOPOHU 3[0POB’A He-
06XigHOro 06nafHaHHA i NikapCbKMX 3ac06iB [0 BU3HAYEHHS
B MeAMKO-TEXHONOTIYHUX AOKYMEHTAX TUX [iarHOCTUYHUX i
NiKyBaSbHUX 3aX0fiB UM npenapaTtis, ePeKTUBHICTb AKUX He
[oBefeHa, AKi MOXYTb BUABUTUCA HEONTUMANbHUMU B NEBHIA
KNiHIYHIW cuTyalil gna BUiKyBaHHA nayieHTa Towo. Yactum
NOpyLUEHHAM € MOLUMPEHHS HefO0CTOBIpHOT iHopMaLil, fka
NPUHWXYE YecTb i rigHICTb MeANYHUX NpaLiBHUKIB, WO CTa-
N0 0Cc06/MBO AOWKY/NIbHUM B eroxy IHTepHeTy i couianbHuUX
Mepex. TpannaTbea BUNaAKWU, KOMKU NliKapsM Takn BAAETbCA
3aXUCTUTK CBOT NpaBa Yepes 3BepHeHHA Ao cydy. Hanpuknag,
KOMW 3a pilleHHsM CyAiB Ha KOpUCTb NliKaps 3 nauieHTiB abo
TXHIX 3aKOHHWX NPeACTaBHUKIB CTATHYTO BifjLLUKOALYBaHHSA MO-
panbHOI LWKOoAMW, 3aBAaHOT MOLMPEHHAM HenpasBAuBoT iHop-
MaLlil, sKa NPUHWXKYE YecTb i rigHicTb Megunka [8].

Mopsag 3 UMM Ha MefuuYHUX MNpauiBHUKIB NOKNafaeTbCa
TaKoX HM3Ka 060B’A3KiB:

a) CrpusATU OXOPOHI Ta 3MILHEHHIO 3[0pOB’a Ntoael, 3a-
nob6iraHHIo i NiKyBaHHIO 3aXBOPIOBaHb, HajaBaTV CBOEYACHY
Ta KBasnihikoBaHy MeWyHY i likapcbKy A0onomory;

6) 6e3nnaTHO HajaBaTV BiAMOBIAHY HEBIAKNaAHY MeAUY-
Hy [onomory rpomajsHam y pasi HellacHoro Bunafgky Ta B
IHLWWX eKCTPEMATbHUX CUTYaLLifX;

B) MOLWIMPIOBATW HAyKOBI Ta MEAWMYHI 3HaHHA cepef Hace-
NeHHs, nponarysatun, 30Kpema BNnacHUM MpWKNagoM, 340po-
BUI CNOCI6 XUTTS;

r) [OTpMMYBaTMCA BMMOT MPOQeciiHOT eTUKMN i AeOHTO-
norii, 36epiraty NikapcbkKy TAEMHULIO;

I) MOCTIHO NifBMLLYBaTK PiBEHb NPOGECIAHNX 3HAHb Ta
MaiiCTepHOCTI;

[) HajaBaTW KOHCY/bTaTMBHY [OMOMOrY CBOIM Koneram
Ta iHWWUM npauiBHUKaM OXOpoHY 340poB’s [1].

3rigHo 3 LIMBINMbHUM KOAEKCOM MeAMYHWUiA MnpauiBHUK
Hece UMBINbHY BigNOBifaNbHICTb HE 3a NiKApCbKi NOMUMKK, a
came 3a LKoAy (MaTepiaibHY Ta MOpasibHY), 3anogisHy nawi-
€HTOBI BHACNIAOK NiKapcbKol MOMUAKA. LIMBINbHUM KOLEKCOM
nepefbayeHo BifLLIKOLYBaHHSA 3aBaHOT LWKOAM Y NOBHOMY 06-
ca3i, K 3a JilicHy Lkofy, Tak i 3a BTpaveHy surogy [9]. 3a
[OCBifOM MpOBigHUX KpaiH CBIiTy, UMBiNi30BaHe BUPILIEHHSA
npo6nemu LWOAO0 3anofisiHHA LWKOAM NaLieHTy BHACNIfOK He-
HaBMUCHWX [l nikaps (NikapcbKoi NOMWNKKM) BUPILLYETLCS
LLNAXOM CTpaxyBaHHSA NpodeciinHOT BiANOBifaNbHOCTI Meany-
HUX NpawiBHUKIB, WO Bignosifae aK IXHIM iHTepecaMm, Tak i
iHTepecam nayieHTiB.

TakoX [fieBUM MexaHi3MOM 3axucTy B €BpONi € Takuid, e
KOXEH Nlikap BXOAWTb 40 NpodeciiiHoi acouiayii, sika, 30Kpe-
Ma, 3aiiMaeTbCA i 3aXMCTOM MpaB nikaps. KoxxHa Taka acolia-
Lig Mae CBiii topuanyHMiA cepBic. | AKWO0 B OKPeMOro nikaps
BMHMKaEe Npob6nieMa, acowjiallis MOro 3axuLLae, BOAHOYAC 3aXM-
LaKuK i BnacHWA imimx.

Mu BBaXaemMo, WO MPUYUHU BUHUKHEHHA KOHMIIKTHUX
npouecis y MenLMHI Taki:

- MacoBe He3aJj0BOJMIEHHA MeAMKiB piBHeM 3apo6iTHOT
nnatu, ika € OJHIE0 i3 HalMHMXYMX, X04a (hax BMMarae Bif
npayiBHMKIB BUCOKOT caMoBifavi;

- HecnpusaTaWBI YMOBU npaLi;

- HeBiAgNOBigHICTb NpaB Ta 060B’A3KIB, L0 NOK/1aAal0Th-
€Sl Ha MefVKiB;

- BeNWKi NporasimH1 B MeSUYHUX TEXHONONIAX Ta HEBIf-
NOBIAHICTb NOCTaBNEHNX 3aBfaHb HAABHUM MaTepianbHUM Ta
(hiHaHCOBMM pecypcam;

- HeJOCKOHaNiCTb HaKasiB, iHCTPYKLili MiHicTepCTB Ta
BifJOMCTB, LU0 CyrnepeyaTb OfiHe O4HOMY.

OCHOBHI NMUTaHHA COLiiaNlbHO-eKOHOMIYHOTI0 3aXUCTy Me-
AVMYHMX NpauiBHUKIB HaTenep NOTpibHO po3rnagaT y Takux
acrekrax:

- EeKOHOMIYHWIA acnekT, sKWii BifA3epKantoe piBeHb 3a-
MHATOCTI MeAMYHMX MpayiBHUKIB i € CUCTEMOK BifHOCKH
oo 3abesneveHHs pob6oUMMK MicLAMM, onnatu npawi Ta
YYacTiOo Yy PO3BUTKY eKOHOMIKWN [iepXKaBu;
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- CcOouianbHWIA acnekT, L0 XapakKTepu3yeTbCA YMHHMUKA-
MW, fIKi € BU3HaYa/IbHUMKM Yy OPMYBaHHi Ta pO3BWUTKY 0CO-
6UCTOCTI MeIMYHOrO NpaLiBHUKa;

- AemorpadivyHuii acnekT, WO Bifobpaxae CTaH 3axu-
LWEHOCTI MeAMYHUX NpaLiBHUKIB 3a1eXHO Bifl TXHBOTO BIKY,
cTaTi, CiMeiiHOro CcTaHy;

- perioHasbHWIA acnekT, KWl BiATBOPHE 0CO6GAMBOCTI
3aliHATOCTI MeAUYHUX MpaLiBHMKIB 3aN1€XHO Bif MPUPOAHUX
Ta EKOHOMIYHMX YMOB, iCTOPUYHUX TpaauLiii, popm NoceneH-
HS, €THIYHOr0 CKNagy HaceneHHs TOLLO.

Y [fepXaBi He 3a6e3MeyeHO TakoX PiBHOMPABHOCTI Me-
AVMYHMX 3aKnagiB pisHUX hopM BlacHOCTI. BHacnifgok uboro
iCHy€ Lina HM3Ka 06MexeHb Woa0 (haKTUYHOI piBHOMpaB-
HOCTI MefuKiB, AKi MpaytoloTb Y NpMBaTHUX 3aKnafjax 0xo-
POHW 300pOB’A, 3 OAHOrO 6OKY, Ta AEPXKaBHWUX i KOMYyHasb-
HKX, 3 iHworo [10, c. 78].

BucHoBkuM. OTXe, aHani3 YAHHOrO 3aKOHOLABCTBA Ta J0-
CNIf)KEHHS HAYKOBWX MNpalb 3 LbOro NUTaHHA 4ae 3Mory BUAi-

AUTN NPIOPUTETHI HaNpPAMWU NONIMNLWEHHA NPaBOBOrO CTaTycy
MeAMYHMX NpaLiBHKKIB. MeplioyeproBuMmn npobnemamu, sKi
NOTPIGHO BUPIWNUTK Y Uil ranysi, € 3axXuCT NpaB MegUYHUX
npauiBHUKIB, NOB’A3aHUX 3 IXHbOI NPOMECIAHOK AiSNbHICTIO;
[lep>kaBHa MoniTuka 3aiHATOCTI Y chepi OXOPOHM 340pOB’s Ta
i peryntoBaHHS; coljianbHe i npodeciiiHe CTpaxyBaHHS Me-
OUYHMX NpauiBHYKIB. 3aAns LOCATHEHHS UMX Lineid HeobXia-
HO BHOCWTW 3MiHW [0 3aKOHOAABCTBA Ta PO3LLIMPIOBATM NpaBa i
rapaHTii oci6, fKi npauoTb y chepi 0XOPOHM 3L0POB’S.

BuCnoBniOETbCA AYMKa, WO € CEHC MPUAHATM KOMMeK-
CHWI 3aKOH LWOAO BM3HAYEHHS MPaBOBOrO CTaTycy nNauieH-
TiB Ta MeAWYHMX MNpauiBHMKIB i3 3aKpiNMeHHAM rapaHTiil
peanisauii Ta MexaHi3miB 3axucTy. baxaHHA mMaTu B YKpaiHi
06’efHaHNIA 3aKOH NP0 3aXWUCT MpaB NauieHTIB i MeANYHNX
npauiBHMKIB, YOro HEMae B XXOAHIili KpaiHi CBiTy, fika npu-
HANa 3aKOHW i XapTii Npo mpaBa NauieHTiB, Mae 06GrpPyHTO-
BaHe MiArpyHTs, OCKiNbKK npaBa i 0060B’A3KM LMX Cy6’eKTiB
NnoB’A3aHi Ta B3aEMOOOYMOB/IEHI.
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AEAKI ACTIEKTU ABTOPCBbKOTI O MNPABA B CLLUA B LLIN®PPOBY AOBY

SOME ASPECTS OF COPYRIGHT IN USA IN DIGITAL ERA

TokapeBa B.O.,
KaHAUAAT HPUSNYHKX HAYK, OOLEHT,
[oueHT Kadefpu UMBINbHOTrO nNpasa

HauioHanbHOroyHisepcuTeTy «OfiecbKa IpuanyHa akagemis»

Y cTaTTi po3rnagalTbea NpobaeMHi acnekTy NpaBoBOro perynioBaHHA aBTOPCbLKOro npasa B f006y LudpoBmx TexHonorilii B CLUA. focnigpkeHi
npo6aemy NpaBo3acTOCyBaHHSA Y 3B’A3KY 3 BUKIMKaMK LMPOBUX TEXHOMOriM Ta CTPIMKMM MOLUMPEHHAM IHTepHETY. 3’AcoBaHo, L0 MacoBse no-
LUMPEHHs [HTEepHeTY Npu3Beso A0 MOSBM HOBUX MOAeneil BUPOBHMLTBA Ta NOLUMPEHHS TOBAPIB Ta KOHTEHTY. IHTEpHET NopyLIMB HasBHI MoAeri
[OCTYNy Ta BUKOPUCTaHHA 06’EKTIB Ky/IbTYPHOI CNafLLmnMHN.

KntouoBi cnosa: iHTeNeKTyasibHa BNacHICTb, aBTOPCbKe MpaBo, BiflbHa Ky/MbTypa, NOBCAKAEHHA TBOPUICTb, Lmdposa foba, Be6-TBOPUICTb.

B cTatbe paccmaTpuBaloTcsi NpobneMHble acrnekTbl NPaBoOBOTO Pery/nMpoBaH1s aBTOPCKOro Mpasa BO BPEMEHa LMPOBbLIX TEXHOMOTWI B
CLUA. MccnenoBaHbl Npo6iemMbl NPaBONPUMEHEHNS B CBSA3W C BbI30BAMM LIMGIPOBLIX TEXHOMOTWIA U CTPEMUTE IbHBIM PACNpPOCTPaHeHneM MHTep-
HeTa. BbIsICHEHO, UTO MAcCoBOE pacnpocTpaHeHue VIHTepHeTa NPUBESO K NOSIB/IEHNIO HOBbIX MOAENel NPOU3BOACTBA U PACNpOCTPaHEHMS TOBa-
POB U KOHTEHTA. VIHTEPHET U3MEHW/T CYLLLECTBYIOLME MOAEN PACNPOCTPAHEHMUS, AOCTYNa W UCMO/b30BaHUs 06 LEKTOB Ky/IbTYPHOTO Hacneaus.

KnoueBble C/i0Ba: aBTOPCKOE NpaBso, CBO60AHas KyNbTypa, NOBCEAHEBHOE TBOPHECTBO, L(poBas 3noxa, Be6-TBOPUECTBO.

The article deals with the theoretical aspects of legal regulation of copyright in the era of digital technology in the USA. It has been discovered
that the massive spread of the Internet has led to the new models of production and distribution of goods and content. The Internet has violated
existing models of access and use of cultural heritage objects. It is established that ordinary people began to create, copy, modify and share
theirworks with people all overthe world, which allowed them to gain independence from commercial intermediaries, such as publishers, sound
recording studios.

Key words: intellectual property law, copyright law, free culture, everyday creativity, digital age, amateur creativity, Digital Millennium Copy-
right Act, DMCA.
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