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HPOBJEMHI HOJIO)KEHHA IHCTUTYTY
CHEHIAJIBHOI'O KPUMIHAJIBHOI'O
IMPOBAJI’)KEHHS B YKPATHI

YV cmammi poszenanymo pao cnipHux numaHv npagogoeo pecymogaHHa ma 3a0e3neyeHns
oiegocmi IHCIMUMymy cneyianbHo20 KPUMIHATLHO20 nposaocenHs. [Ipudineno yeazy niocmasam
30ilicHeHHA CcneyianbHo20 00CY008020 pPO3CTIOVEAHHA MA CHEYiabHO20 CYO08020 pO32nA0Y,
30KpeMa @ Yacmuui 020N0UeHHA Ni003PI08AH020 / 00BUHYBAUEHO20 8 POSULVK, 3ACHIOCY8AHHIO
npoyeoypu  cneyiaibHo20 00Cy008020 POICHIOY8AHHI WO000 0Cib, [Ki GUUHUIM IOYUH MA
nepebysaiome Ha mepumopii OOC abo na mumyacogo oxynogauiii mepumopii AP Kpum;
nompebi nepedbavumu npoyedypy NOGMOPHO20 CyO08020 o315y Yy cyoi neputoi incmanyii 3a
MOBIU 3 ’A8IeHHS 00GUHYBAYEH020 Y NPOBAONCEHHI in absentia niciia NOCMAHOGNEHHS GUPOKY, U0
3abesneyuuio 6 sionogionicme Kongenyiinum cmanoapmam €C.

Knwuosi cnosa: cneyianvie Oocyooge po3crioysanus, cneyianvHusi cyooeuti posanso,
PO3ULYK NIOO3PI08AHO020, anelayitiHe NPOBAONCEHH, NOGMOPHIUIL CYO08UTl pO32T1A0 8 CYOi nepuiof
iHcmanyil.

JI. B. Omenpuyk. IIpoOaeMubie MOJIOMKEHNSI WHCTHTYTA CHENHATILHOTO YIOJIOBHOTO
NMPOM3BOJACTBA B YKpanHe

B cmamve paccmMompeHo pao CHOPHBIX 0NPOCO8 NPABOGO20 Pe2yTUpOsanUs U obecneyenis
OeliCMBEHHOCIY UHCHUMYIMA CNEYUATBHOZO YeON08HO20 NPOU3G00cmad. YoeneHo gHumanue
OCHOBAHUAM OCYULECIBNEH U CEYUATLHO20 OOCYOeOHO20 CIeOCBUS U CNEYUATBHOZO CYOeOHO20
pasbupamenscmad, 8 YACHHOCHU 8 Hacmu 00bAGNeHUL N0003pesaemMozo / 008UHAEMO20 8
DO3BICK, NPUMEHEHUIO NPOYedYPbl CHEYUATLHO20 00CYOeOHO20 PACCIeO08AHUL 8 OMHOUEH UL
JUY, COBEPULUBHIUX npecmyniente u Haxoosuuxca Ha meppumopuyu OOC um Ha epeMeHHO
oxxynuposannoil meppumopuu AP Kpviu;, Heobxooumocmu npedycmompems npoyeoypy
NOBMOPHO20 CYOeOHO20 PACCMOMPEHUs 8 CyOe Nepaoti UHCMAHYUY NpU YCI08uy NoagieHus
008UHAEMO20 8 Npoussodcmee in absentia nocie gvineceHus npueogopa, umo obecneyuno 6vl
coomeemecmaue KOHgeHYUoHHbIM cmanoapmam EC.

Knouesvte cirosa: cneyuanvioe 0ocyoebHoe pacciedoganue, cneyuaivhoe cyoebnoe
pasbupamenscmao, po3biCK NO003PE8AeMO20, ANeNIAYUOHHOE NPOU3BOOCEO, HNOSHIOPHOE
cyOebHoe paccMompeHie 8 cyoe nepeoil UHCMAaHyuu.

Meto10 crarri € BHOKPEMJICHHA IPOTajMH y 3aKOHOJABCTBL, a TaKOXK IPoOIeM, IO
BHHHKAIOTh Y TPABO3ACTOCYBAHHI IHCTUTYTY CICIIAJIBHOTO KPHUMIHAJNHHOTO IPOBAKCHHS B
VkpaiHi.
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Mocranoka npodaemu. 3axkoH Ykpainu Bix 07.10.2014 Ne 1689-VII «I1po BHECEHHS 3MiH 10
KpunminamsHOTO Ta KpHMiHATBHOTO IMPOLIECYATIBHOTO KOACKCIB YKpaiHHU I0J0 HEBIABOPOTHOCTI
TMOKAPAHHA 32 OKPCMi 3IOYMHH MPOTH OCHOB HAIIOHAJBHOI OC3MCKH, TPOMAACHKOI OC3meKH
Ta KOPYMIiifHI 3M0YHHI» [6] TO3BOIMB OKPECANTH B KPHMiHAJIHHOMY MPOLCCYATHHOMY MPaBi
VKpaiHH OKpEeMHH iHCTHTYT CIEHIaTbHOTO JOCYAOBOTO PO3CTIAYBAHHA Ta CIEHIAIBHOTO
CYIOBOTO PO3NIIAY V KPHMIHATPHOMY MPOBAMKCHHI. Bapro BIAMITHTH, IO Wi HOPMH €
MPEeIMETOM MOCTIHHHX HAYKOBHX JOCTIKCHb Ta MEpeOyBArOTh IMiJ YBATOI 3aKOHOMABLA B
YACTHHI ONTHMI3aii 0COOTHBOT KPUMiHAIBHOT MPOLECYaaIbHOT (POPMH BOTO BHAY MPOBAIKCHHSL.
Tak, 20.09.2019 mo BepxosHoi Pamn Ykpainu BHCCCHO MPOEKT 3aKOHY MPO BHCCCHHS 3MIiH 10
KpuMiHAIBHOTO MPOLIECYATEHOTO KOACKCY YKPAiHU IMOAO BIOCKOHAJICHHS OKPEMHX ITOIIOKCHb
Vv 3B’3Ky 13 3IIHCHEHHSIM CIEIIaIBHOTO J0CYAOBOTO po3scimimyBaHHI Ne 2164, srimHO 3
MOSICHIOBATIbHOO 3aITHCKOI0 SIKOTO «METOKO 3aKOHOIPOEKTY € 3a0€3MEUCHHS HEBIIBOPOTHOCTI
TOKAPaHHA 0C10, SIKI BAMHHUIN KPUMIHATHHE IIPABOTIOPYIICHHSI TA U1 Y HUKHCHHS KPUMIHAIBHOL
BIJMOBINATEHOCT] BUIXamu yn mepedyBaroTh B IHIIMX KpaiHax a00 Ha THMYACOBO OKYIOBAHHX
TepuTOpLsIX YKpaiHw» [7]. I xoua Ha meH yac po3Iiaa BKa3aHOTO 3aKOHOIIPOEKTY BIAKIIAICHO, alie
BCC K MOTPIOHO BPaXyBaTH MPOTOHOBAHI IMOTOKCHHS 3a HACTYITHHM aHAI30M HOPM YHHHOTO
KTIK Ykpainu momo CnemiaisHOTO KPHMIHAIBHOTO MPOBAIKCHHSL.

Amnanmiz ocranHix myOjikamiii. [THTaHHA COCHIATBPHOTO KPHUMIHATBHOTO TPOBAIKCHHSA
Jocmimpkysaaucs B Haykoux mpamax O. B. Baymina, I I1. Bmacosoi, J. B. Komepcaxka,
I B. Marsiescekoi, O. O. Harogrroka-larumoka, P. I Tlecmosa, O. FO. Taraposa Ta iHmmx,
MPOTE MPAKTHKA MPABO3ACTOCY BAHHA MOTPEOY € MOTATBIIOT0 AHAJIZY HANPAMIB YI0CKOHAICHHS
IBOTO KPHMIHAIBHOTO MPOLECYATbHOTO iHCTHTYTY.

Bukjan ocHoBHOro marepiany jgochijkenns. [lo-mepiie, BapTo 3BEPHYTH yBary Ha
JOTPUMAHHS M7 Yac YXBAJCHHS PIOICHHA INOAO 3AIHCHEHHS CHEUIaIbHOTO JOCYIOBOTO
PO3CIY BAHHS BUMOT MO0 HAABHOCTI MICTAB I HPHHHATTS BIAMOBITHOTO PIIICHHS CIITIAM
cyanero. ChOTOAHI IMIJCTABOKO M1 3AIHCHEHHS CIICHIATHHOTO JOCYAOBOTO PO3CTIAYBAHHI UM
CICIIATHFHOTO CYAOBOTO MPOBAKCHHA € VXHJICHHSA BiI SBKH HA BHKIHK CIIYOTO, MPOKYPOpa
a00 CyAOBHIl BHKJIHMK CITUOTO CYATi, Cyay (HCmpHOYTTS HA BHKIMK OC3 MOBAKHOI NMPHUYHMHH
OinbIn HIXK ABA pa3w) MiTO3PIOBAHMM, OOBHHYBAUCHHUM Ta OTOIOIICHHS HOTO ¥ MDKICP:KABHUH
Ta/ab0 MI>KHAPOITHUH PO3MyK [5]. 3ragaHuii HAMH BHUIIC 3aKOHONPOEKT Iepeadadae HA 3aMiHy
MDKIACP>KaBHOTO / MI>KHAPOJHOTO PO3IIYKY BHKOPHCTATH (POPMYTFOBAHHS «PO3IIYK 3 ITCTaB,
niepeA0aUCHIUX My HKTOM 2 yacTuHE 1epruoi crarti 281 nporo Koaexcy». Ipu mpomy B 4. 1 cT. 281
KIIK Vkpainu mpoOmOHY€ETHCS NMEpendaIuTH 2 MIJCTABH A OTONOMICHHA PO3MIyKy: 1) Komm
MICIC3HAXOKCHHS MJ03PIOBAHOTO HEBIIOME, 2) KOJIH TAO3PIOBAHUE YXHUISETHCH BiA ABKH 10
CITIOTO, POKY POPA, CITAIOTO CYIIL YK CYAY 32 YMOBH HOTO HAJICKHOTO TTOBIIOMIICHHS PO TAKHH
BHKITHK TA iCHYIOTH OOTPYHTOBaHI IiICTABH BBAKATH, IO BiH BHiXaB Ta/ad0 mepcOyBac B iHIMIH
KpaiHi ab0 Ha THMYAcOBO OKYIIOBAHUX TEPUTOPLIX YKpaiHw [7]. TakuMm UHHOM, PO3IIHPIOIOMH
MACTABH CIICIIATBHOTO AOCYAOBOTO PO3CIILAYBAHHA W OTOOMICHHAM V PETiOHATBHHN PO3IIYK,
110, HA AYMKY [0JIOBHOTO HAYKOBO-EKCIICPTHOTO YIIPABIIHHS, IIPH3BEIC A0 KOPY MIIHHAX PH3HKIB,
a/KE 3aMPOTIOHOBAHUI Y HBOMY ITLIXiJ JJO3BOJUTD Y OyAb-SIKOMY IIOTPIOHOMY» KPHMIHATEHOMY
MPOBAHKCHHI MPOBECTH CIICIIAIBHE O CYI0BE PO3CIILTY BAHHS YH CHICIAIBHE CYI0BE MPOBAHKCHHS
0c3 yuacti i HaBiTh O¢3 BiIOMA MMAO3PIOBAHOTO, OOBHHYBAUCHOTO (HAMPHKIAMA, IIIIXOM HOTO
OTOJIOIICHHA y ICP>KABHHUHN PO3IIVK) 32 BIACYTHOCTI PCATBHUX MiACTAB I WBOTO [3].

BBaxaemo, mo nepeaOauCHHS TAKOTO MEXaHI3My € JOUUIBHAM 33 YMOBH BYMHCHHS
KPHMIHAJIBHOTO IPABOTIOPY IICHHS 0COO0I0, SIKA TIEPEXOBY €THC HA THMYACOBO HETTLAKOHT POJILHUX

Owmenvuyx J1. B. IlpoGnemii nonosicenns incmumymy CHeyianbho20 KPUMIHALbHO20 NPOSAONCEHNs 8 YKpaiHi



ISSN 2521-1196 MiskHapoaHMIi FOPUIMYHMIT BiCHUK:
184 AKTYAJIbHI TPOGJIEMH CyYacHOCTi (Teopis Ta mpakThka). 2019. Bum. 15

TEPUTOPLIX YKPaiHH, YXWILIFOUKNCh BiJ OPTaHiB JOCYIOBOTO PO3CILAYBAHHS, MPOKYPaTypH Ta
CY/Iy, OCKIJIbKH JO3BOIMTH 3ATIOBHAUTH IIPOTAIMHY Y MPABO3aCTOCY BAHHI, 0 BUHUKJIA 13 BTPATOIO
yrHHOCTI TyHKTOM 20-1 po3ainy XI KIIK Vkpainu, a mUTaHHS 3aIHMIIAETHCS HEBHPINICHAM. Y
cr. 5 3akony Ykpainu Bix 12 cepmus 2014 p. «I1po 3aiiCHEHHS PABOCYAISA Ta KPUMIHAIBHOTO
MPOBAIKCHHSA Y 3B S3KY 3 MPOBCACHHAM AHTHTCPOPHCTHUYHOI Omepamii» 3a3HA4YeHO, IO
«YXWJCHHS BT SIBKM HA BHKJIHK CIITUOTO, MPOKYPOpPA UM CYAOBHH BHKJIHMK CIITHOTO CYAi,
cyay (HempuOyTTS HA BHKIMK O3 MOBAKHOI MPHUYWHH OiIbIIC HOK IBA PA3H) MiTO3PIOBAHIM,
OOBHHYBAUCHHM, SKHH TmicpeOyBae B paifoHI MPOBEACHHS AHTHTCPOPHCTHYHOI OIEpAllii,
Ta OTOJOIICHHS HOTO y PO3MIYK € IIACTABOI0 Uil 3AIHCHEHHS CIEHiAIBHOTO JOCYAOBOTO
PO3CITIAYBAaHHS YH CHELIATBHOTO CYAOBOTO MPOBAMKCHHS B MOPAAKY, mepeadauenomy KIIK, 3
OCOOTHUBOCTSIMH, BCTAHOBJICHUMHE I[HM 3aKOHOM» [8].

Sxmo yzarampanTa nonokeHHS KITK Yipainu Ta IBOX CHemiami30BaHHX 3aKOHIB YKpaiHu,
TO «IIACTABAMH UL 3TIHCHEHHS CIICIIATBHOTO JOCYAOBOTO PO3CIi Ty BAHHS I0I0 IIUX KaTeropii
oci0 € (Oymm) Taki: 1) yumHCHHS 3MoumMHY, mepeadadcHoro 4. 2 cr. 297-1 KIIK Vkpainwm;
2) miao3proBaHMi, OOBHHYBAaUCHHH, KpIM HENMOBHOJITHBOTO, TICPEXOBYETHCS BiJ OpPraHiB
CJIICTBA TA CYAY 3 METOIO YXHJICHHS BiJ KPHMiHATBHOI BIAOBIIAMBHOCTI; 3) YXHICHHS Bif IBKH
HA BHKJIMK CIITY0TO, MPOKYPOPA YH CYJOBHH BHKIHK CIITIOTO Cyami abo cyay (HCmpHOYTTA
HA BHKJIHK 0€3 MOBAXXHOI NPHYHHH OiIbIO HDK JBivi); 4) OTOJNOMICHHA iA03PIOBAHOTO,
OOBHHYBAUYCHOTO B PO3IIYK; 5) MepeOyBaHHS IMT03PIOBAHOTO, OOBHHYBAYCHOTO HA THMYACOBO
OKyTIOBaHIH TepuTopii Ykpainu adbo B paiioni mposeacHHI ATO» [11, c. 162].

TyT BapTO B3ATH 10 YBArH CHTYALII0, KOJH MPOKYpPaTyporo JoHEIBKo1 001aCTi, SKOI0 Ha
IMACTaBl yXBalW CIITYOTO CyAAl OTPHUMAHO JO3BLT HA 3AIHCHEHHS CHEHIAaTbHOTO JOCYIOBOTO
PO3CITIAYBAHHSA y KPUMIHAJIGHOMY MPOBAIKCHHI 32 MA03POI0 TPHOX KONHWIIHIX TPALiBHUKIB
Topniecekoro Ta Jlebanpuescskoro MB I'Y MBC Vkpainu B JloHenpKiit 00nacTi y BUMHCHHI
304 HY, lependoadeHoro 4. 1 cr. 258-3 KK Ykpaiuw, axiy niepioa TpaBas-nuiis 20 1 4 poxy CriabsHO
3 HCBCTAHOBJICHUMH Y YACHUKAMH TCPOPUCTHYHOI OpraHizamii « JJOHCIIbKa HAPOTHA PECIy Ok,
Oyayun O30pO€HMMH ABTOMATHYHOKO BOTHEMAJIBHOIO 30pO€r0, 3MIMCHIOBATM UCPTYBaHHA
HA OIOKMOCTY, 30yIOBAHOMY VYACHHKAMH 3a3HAYCHOI) TCPOPHCTHYHOK) OPTaHI3aIli€ro, A
TIPOBOIIIIN HE3AKOHHI OTVIIIH TPAHCIIOPTHHX 3aC00iB, MEPEBIPKY AOKYMEHTIB IXHIX IACKUPIB
Ta BAaHTAXKY, UMM CIPHIA BCTAHOBJICHHIO HA TepuTOpii Micta JlcOampuere JJoHCIBKOT 00macTi
BIATM BKA3aHOI TCPOPHCTHYHOI OpraHizamii Ta 3TIHCHCHHIO HCHO 3I0YMHHOI JiSUTBHOCTI i
JOCSTHCHHIO CBOIX 3JIOYMHHEX HiteH. BupoxoM KOHCTSIHTHHIBCHKOTO MICHKPAHOHHOTO CyAy
Jorenproi odmacti Bix 21 uyepBHs 2016 poKy 3a3HaYCHHX OCI0 BH3HAHO BHHHUMH 32 4. 1
cr. 258-3 KK VYkpaiHu Ta mpu3HAYEHO MOKApaHHA y BUILIAL 9 POKIB MO30ABICHHS BOMI 3
MO30aBICHHIM CIEHIaFHUX 3BaHb Ta IpaBa o0ifMaTh MOCAaM y MPABOOXOPOHHHX OPraHax
CTPOKOM Ha 3 poxm» [12, ¢. 236-237].

Sk 3a3Haganocs sume, 10 creopeHHA JBP, sriqro 3 KIIK Vipainu, Taki 0co0u Mormm OyTH
320YHO NMPHTATHCHI 10 KPUMIHATBHOI BianoBigampHOCTI. HuHi m. 2 TIpHKIHICBHX MMOJIOMCHB
KIIK Ykpainu He 103BOJIIE BIAMOBIAHOI MPOLIECYANbHOI iATbHOCTI, MPOTC BHHUKAE ITHTAHHSL,
SIKMM YHHOM 3a0€31Iey BATH BUKOHAHHS 3aBaHb, iepeadadcHux cT. 2 KITK Vkpainu, Ha BKazaHUX
TEPUTOPLIX, IO € HEBIA €MHOI0 YaCTHHOKO YKPAiHH, OCKUIBKH 3JTOUYHHII BHKOPHCTOBYIOTH iX
HUHI 1711 YHUKHCHHS KPUMIHAIBHOI BIAMOBIZANBHOCTI. [IpM IIbOMY BHIAETHCS, INO, BIIACHE,
crBopeHHs /IBP HiSKMM YMHOM HE CTAJ0 JOJATKOBHUM IIPOICCYaIbHUM 3aCO00M, IO JO3BOJHB
OH MPUTATYBATH TAKKX 0CI0 10 KPUMiHATBHOI BiIOBIAATBHOCT] Y MCKAX 3BHYAHHOT TPOIICIY PH.
ToMmy BBaKa€MO, IO BAPTO MEPEAOAYNTH AiF0 BKA3AHUX MOJOKCHD HE JIHIIC ¥ 3TaTaHOMY BHIIC
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cneniamizoBaHoMy 3axoHi Ykpainm, a # KIIK YkpaiHu 710 MOMEHTY BiZHOBJICHHS KOHTPOJIFO
Hax okynosanumu Pociticekoro @enepamiero Tepuropismu AP Kpuwm i wacturoio JloHEenbroi
Ta Jlyrancekoi obmacrei, mo0 3a0e3MeunTH MPpaBga SIK YYACHHUKIB IPOBAKCHHS, TAK 1 JCPKaBH.

BBaxaemo, o TYT MOTPIOHO B3ATH A0 YBATH, INO IICH IHCTHTYT MA€ YICPESIUTH CHTYAIlii,
KOJM 0c00a, 0 BYMHUIIA 37I0YHH HA TEPUTOPii YKpaiHH Ta MEPEXOBYETHCA 3a ii MEXaMH, CTa€e
(PaKTHIHO HETOCSKHOFO JJISI 3aCTOCYBAHHS O HEl KPUMIHAIBHOI BiIMOBIAATIBHOCTI Y pasi, SIKIIO
BOHA HEOOI PYHTOBAHO HE BHAAETHCS AL KPUMIHATIBHOTO IIEPECTIyBAHHS HA TEPHTOPIi YKpaiHu
a00 1HO3CMHA ICPKaBa, HA TCPHUTOPIi AKOT MCPEXOBYETHCA Taka 0C00a, BiAMOBISETHCSA BiT il
KPHMIHAJIBHOTO TICPECHIAYBAHHSA B PAMKAaX MIKHAPOTHOTO CIIIBPOOITHHITBA. 30KpEMa, TaKi
BHIIAIKH HUHI MOYKEMO CITOCTEPIraTH y BigHOCHHAX 3 Pocidicekoro dexepariero, mo HE BUKOHY €
B34TI Ha cebe MibkHApOaHI 30008’ a3aHH:A y cdepi criBnpani y O0poTsO0i 31 3IMOYHHHICTEO.

[le omamM TPOONEMHUM NHTAHHAM Y CHIJTYO-CYJOBIH IPAaKTHII € JOBCACHHS
moiH()OPMOBAHOCT] HANC)KHIM YHHOM IT1T03PIOBAHOTO, OOBHHY BAYUCHOTO PO 3AIHCHEHHS MO0
HBOTO KPHUMIHATGHOTO TPOBAKEHHA. (CyI0BA NMPAKTHKA HA CHOTOMHI BKA3y€, IO 32 YMOBH
JOBCICHHSA HAJICKHHM OOCATOM TOMYCTHMHX JOKA3IiB HASBHOCTI MIACTAB I CHCHIATBHOTO
JOCYIOBOTO PO3CTIIYBAHHA, OPTraHH JOCYAOBOTO PO3CIIAYBAHHSA OTPHMYIOTH TO3HTHBHC
PIOICHHSA CHTIOTO CyAdi IMOT0 MPOBSACHHA MOAANBIIAX CIIAYAX (PO3IMIYKOBHX) Ta IHINHX
MPOLCCYATbHUX AiH 0€3 y4YacTi MiZO3POBAHOTO, IO YMHCHO YXWIIETHCA BiJ MOMUIHBOCTI
peamizyBard CBOi MpaBa K YYACHWKA KPHMIHANGHOTO MPOBAMKCHHA. Cepen TakuX JOKAa3iB
MIPOKYPOP MA€ HABECTH OOIPYHTOBAHI JAaHI MPO T€, IO BKHUBAIUCS 3aXO0TU M (hAKTHIHOTO
3aly4eHHS ITJ03PI0BAHOI 0COOM 10 MPOBALKEHHS, aJlC BOHM HE JAIM PE3YJIbTaTIB ¥ 3B 3Ky 3
HEOAKaHHAM OCTAHHBOTO OPAaTH YUaCTh Y MPOBAKCHHI.

Pimennsam €CILI Big 1 6epesns 2006 poky y crpasi «CelgoBuy mpoTu Itamii» BH3HAYCHO,
0 «BH3HAHHA 3aJBHUKA, OOBHHyBadcHOTO «latitante» — «0co00¥0, IO MEPEXOBYETHCS B
MPaBOCYAS» Ta MICIC MPOXKHUBAHHA SIKOi OyJIO HEBIZIOME, BHHHHUM V 3309HOMY CYJOBOMY
MpoBaIKeHH] «in absentia» 0e3 MOBIZOMICHHS HOTO PO CIYXAHHS CIPABH IPOTH HHOTO €
mopymeHrsM (CT. 6). Tak, moao 3adBHAKA, MiAO3PIOBAHOTO V BOMBCTBI, OyJI0 BHAAHO OPICP
HA apeIT Ta MONEpeaHe B3ATTA mmix BapTy. OCKUIBKH MICHE3HAXOMKEHHS ITiTO3PIOBAHOTO HE
OyII0 BCTAHOBICHO, HOTO BH3HAHO OCOO0O0I0, IMO MICPEXOBYETHCA BiA mpaBocyand. He Bmamocs
TaKOK 3B°S[3aTHCS 13 3aABHHUKOM, OO 3ampOCHTH HOTO A1 BHOOPY aIBOKATa, TOMY 3aSBHUKY
OyII0 MPHU3HAYCHO 3aXHCHHUKA, SIKOTO MOiH(OPMOBAHO MPO TE, MO CTOCOBHO HOTO KJTI€HTA HA
BH3HAUCHY JaTy NPU3HAYCHO CYJOBHH PO3IILA Y CyAl NMPHCSHKHUX. 3AXHUCHUK OpaB y4acThb y
MPOLECi, 3a9BHHK k¢ OyB BIACYTHIM Ta BH3HAHWI BHHHUM. 3aXHUCHHK 3afBHHKA CIIOBICTHB,
Mo PIMICHHA CyAy NPUCHKHUX OyJI0 TMEPSAAHO M0 KAHLCApIi CyAy. 3aXHCHHK BHPOK HC
OCKap>KyBaB, TOMy TO# HAOpaB YMHHOCTI. [TicIa TOTO uepe3 aBa 3 MOTOBHHOK) POKH 3aIBHHK
6ys 3arpumanuit y Himewauni. Himenpka BIaga BIAMOBHIIACS BHIABATH HOTO 3a MPOIICAYPOFO
eKCTpauIii Ha MACTaB1 TOTO, IO iTaTiiichke 3aKOHOJABCTBO HE TAPAHTY € 3aIBHUKOBI TIEPETILT
CHpaBH, PO3IIAHYTOI 3a ioro BiacyTHOCTi. [lomepenHiii 3amepedcHHS YpSAAy BiIXHICHO.
3asBHHKA 3aCy/UKEHO 3a Woro BiacyTHocri. JIo apemTy BiH HE MaB >KOmHOI ogimiiiHOL
in(opManii PO Tpex IBICHE HOMY OOBHHYBAauUCHHS YW IIPO AATy CIyXaHHS HOTO CIIPaBH.
[MuraHHs MOMATANO0 B TOMY, UM MOJKHA BBAKATH, IO 3asfBHHK 34 BiACYTHOCTI O(MiMIHHOTO
MOBIIOMIICHHSI 3HAB IPO KPHMIHAIBHE IEPECIiMyBaHHA Ta MaHOyTHE CYJOBE IPOBAIKCHHSI
HACTLTbKH, OO MAaTH MOKJIHBICTD MPHHHATH PIMICHHS BiIMOBUTHCS BiT CBOTO ITPABa IOCTATH
mepen CyaoM um yxwraTucs Bia nmpasocyaas. €CITJI BBaskae, Mo HE MOXKHA CTBEPIKYBATH, IO
V I CipaBi 3agBHUK BOJIOAIB JOCTATHHOIO 1H(OPMAIIIEID PO KPHMIHAIBHE IEPECITiyBaHHS
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Ta TPCH SABJICHC HWOMY OOBHHYBAUCHHS, TOMY HC MOXKHA 3POOHMTH BHCHOBOK HPO TC, MO BiH
HAMATABCS MICPEXOBYBATUCS Bi MPABOCYAAA UM HCABO3HAYHO BiIMOBHBCA BiJ CBOTO MPaBa Oy TH
MPUCYTHIM y CyIi. 3AIHMIAETHCA BCTAHOBHTH, YA HAJAJI0 BHY TPIITHE 3aKOHOAABCTBO JOCTATHIM
CTYIICHEM BH3HAYCHOCTI MOKIIMBOCT1 3aIBHHKY OCOOHCTO TIOCTATH MIEPE ] CYAOM IIiT YaC HOBOTO
po3miay crpaBd. He 0CIOproBaBCS TakoXK TOH (DAKT, M0 v 3aABHUKA HE OyJI0 1HMHX 3aC001B I
TIOHOBJICHHSI CTPOKY OCKapyKEHHS BHPOKY YH iHiniamii HOBOTO po3muimy Horo cmpasu. OTike,
3a0BHHK, CYJIOBHH O3 IMOAO SIKOTO MPOBOAMBCS «in absentia» Ta HaMIp NEPEXOBYBATHCA
BiJl MPABOCYATSA YH HCIBO3HAYHO BiIMOBHTHCS BiJ CBOTO MpaBa OyTH MPHUCYTHIM HA PO3TIATI
CBO€1 cripaBH He OyJIO TOBEICHO, HE MAaB 3MOTH JOMOTTHCS IIOBTOPHOTO CYZOBOTO PO3IILIAY,
IO CyTi, e ABJICHUX HOMYy OOBHHYBAYCHb CYJOM, SIKHH BHCIYXaB Ta JONHTAB OM 3asBHUKA
BIAMOBITHO A0 HOTO TMpaBa HA 3aXHCT. HempaBoMipHC NCPCINKOMKAHHA I 3AIHCHCHHA
3aBHHKOM CBOTO IPaBa HA HOBHMH CYZOBHH PO3IIIIA MPE ABICHOTO HOMY OOBHHYBAUYCHHS, K
BOAYAETHCA, BUILTHBAE 3 (DOPMYTFOBAHHS TOJIOKCHb YHHHOTO HA TOH MoMeHT KITK moao ymoB
JUIA TIOHOBJICHHS CTPOKY OCKApyKCHHA. TakuM YHHOM, B iTAMIHCHKIH MpaBOBiH CHCTEMI iCHYBAB
Je(hCKT, IKUH TMOIATAB Y TOMY, IO KOKHIH 0C001, 3aCyKeHIiH «in absentiay Ta HE TMOBLAOMIICHIH
Yy HamCKHIH (opMi HpO TOPYIICHES HPOTH HEi KPHMIiHAJIBHC MNPOBAIDKCHHS, MOTIO OyTH
BIZMOBJICHO Y TIOBTOPHOMY PO3ITIIAL cripaBu. [IpoTe micit 3aKiHYCHHS CYA0BOTO IPOBAIKECHHS
mpoTH 3asBHUKA B Itamii Oymo mposeacHo pedopmu 3akonomascTea. Cya BBaKae, MmO y pasi
AKIIO 0co0a OyIa 3aCyPKCHA 34 MACYMKAMH CYA0BOTO PO3TIIAAY, i 4ac SKOTO OYIIH MOPYIICHI
BUMOTH CT. 6 KoHBEeHIIi, MOBTOPHUI PO3IIIAA CHPABH CYAOM UM IIOHOBJICHHS IPOBAKCHHS
y crpasi (V 3a4BICHOMY KJIOTIOTAHHI) ABJIAE€ COOO0I B MPHHIHUIN HAJCKHUH CHOCIO YCYHCHHS
TaKkHX mopywmens» [1, ¢. 1-7].

J1. B. Konepcak CTBEPIKYE, IO «HA OPTAHH JOCYAOBOTO PO3CIIAYBAHHA Ta Cya Mae OyTd
TMOKJIAICHO 000B’ 30K M0BEeCTH (DakT MOIH(OPMOBAHOCTI MiJO3PIOBAHOTO, OOBHHYBAYCHOTO
PO MPOBEICHHS IIOAO HHOTO KPHMIHAJIBHOTO MPOBAKCHHS 3 METOKO IMATBEPIKCHHS (DAKTY
YMHCHOTO YXWJICHHS ITI03PIOBAHOTO, OOBHHYBAUCHOTO BiJ MPAaBOCYAIM, a CaMC PCaNbHE
T ATBEPHKCHHS, C(PCKTHBHE MOBITOMJICHHS 3 MCTOO TOTPHMAHHS MPUHIIHITY CIPABSTHBOCTI Ta
HCIOTY IICHH MOPY IICHB MPAB JEOIWHH. BHCIOBICHO MPOTIO3HIIIi, IO MATCPIATBEHE 3AKPIILICHHSA
MOXKIIMBE Y BHITIIAL BiICO3HOMKH BiIMOBH Y4acCTi Y KPHMIHATBHOMY ITPOBAIKEHHI, BIACHOPYY
CKJIAJICHHUX 3asB, TIOBIIOMIICHb, 3BEPHEHD ITi103PIOBAHOTO, OOBHHYBAUCHOTO MPO TAKy BiIMOBY,
KOPIHI[I MOBICTOK PO BHUKIHK 3 BIAMITKAMH TPO OTPHMAHHSA 3 IIJIIACOM IIiJIO3PEOBAHOTO,
OOBHHYBAYCHOTO, /1€ BiH BJIaCHOPY' 3a3HAYAE IIPO BIAMOBY BT YHACTI Y IPOIICCI PO3CIi Ty BAHHS
Y TPO TE, IO HOMY P03 SICHEHO MOPSIIOK MPOBEACHHS MOXKIMBOTO CHENIaTBHOTO JOCYAOBOTO
PO3CIiAYBAaHHA, a TAKOK 3a3HAUCHO MPO MOXKIMBICTH HACTAHHSA HACTIIKIB Ta OOOB SI3KOBY
SBKY AJI1 MOJKIHMBOCTI ONPHIIIOTHCHHSA CBO€i TMO3HIII 3aXWCTY, IHTCPNPETALiF0 OOCTAaBHH
npasonopyeHHs» [4, ¢. 164]. Jms uporo «3ampomoHoBano 4. 1 cr. 297-5 KIIK VYkpainu
JOTIOBHUTH TAKAM MOJOKCHHAIM:. «O00B’ A3KOBHM € OTPUMAHHA BIACHOPY' 3aNMCAHOI BiIMOBH
T I03PFOBAHOTO BiJ YHIACT V PO3CILAyBaHHI a00 BiACO3ammucy mpo Take» [4, ¢. 165].

BBakaemo, o 11 MPOMOBHUINS € TAKOK, PEajizamisl SKOi YHEMOMKIMBUTH IPHUTATHCHHS
JI0 KPUMIHATBHOI BIAMOBIAATBHOCTI OCI0 ¥ MEKaX MPOLEAYPH CHEHiaTbHOTO KPHMiHAJIBHOTO
TIPOBAIKEHHS. AJIKE SIKIIO CIITI0MY HE0OX1THO Oy 1€ 3HANTH I A03PI0BaHy a00 OOBHHY BAMy BAHY
oco0y, o0 oTpuMaTH Bi Hel 0COOMCTO BIAMOBY B yYacCTi y IPOBAKCHHI, TO Y TAKOMY pasi
JOITBHIINE 3 TOYKH 30py 3a0€3MCUCHHS PO3YMHOCTI CTPOKIB Ta €KOHOMIi HMPOLECYAIbHHUX
pecypciB 3aCTOCYBard 10 HEi 3aCO0M MPOIICCYATbHOTO MPHMYCY, SAKI MOIEPEIITh YXHUICHHSI
BiJ 3 ABJCHHA 3a BHKIHKOM A0 CILAYOTO, MPOKYPOPa, CTTIOTO CYAAl UM CYAY Ta JO03BOJIATH
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3aIyYHTH WOTO 10 MPOBAKCHHS (HANMPWKIAZ, 3aTPUMAHHI 3 MCTOI0 BHKOHAHHS YXBAJH IIPO
TIPUBLA TOILO).

Sx creepmxye O. B. baynin, me «OmHUM KPHTEPi€M BiNOBITHOCTI MPOLEAYPH CHENiATBHOTO
KPHMIHAJIBHOTO MPOBAKeHHA KOHBEHIII € Te, mo 0co0a, Mmoo Kol po3rismanacs Cipasa 3a
if BIACYTHOCTI, ane sAKkif moBicTKa Oyna HAJNCKHUM YMHOM BPYUCHA, MOBHHHA MATH IPABO HA
TTOBTOPHHI PO3ITIS CIIPABH Y 3BHYAHHOMY IIOPSIAKY, SIKIIO MOYKE IOBECTH, IO 11 BIACY THICTH 1 (DaKT
TOTO, III0 BOHA HE MaJ1a MOKIMBOCTI TOiH(OPMY BaTH CYUTEO0, OV ITH CHPHYHHEH] 00CTaBHHAMM, SIK1
BOHA He Moma ycyHyTH («Menerina mporu LIseitmapii», 2001 pik; «3eiinoBnd npotu Irami»,
2006 pik; «Croiukos mpotu bomrapii», 2005 pik; «b. mporu ®parnii», 1986 pik)» [2, c. 19].
I TyT aBTOp CTBEPIAKYE, IO KIMOPIBHAHHI HOPM, SIKI PETYIFOIOTH CIICIIaIbHE JOCYI0OBE CIiICTBO
1 CTICIIATBHUI CYAOBHH PO3IILI, 3 MOJIOKCHHIMH, 3a(iKCOBAHUMH Y 3a3HAYCHUX MPEICACHTHUX
pimennsax €CII, 103Boisie 3pOOHTH BHCHOBOK, IO CIICI[iaIbHE KPHMIHAIBHE IMTPOBAIKCHHS
B HAIIiM ACp)KaBi BIAMOBiAa€ BKAa3aHHUM (Y TCKCTI TE3) HOTHPROM ymoBam» [2, ¢. 20], cepen
SKMX HAaBEACHA B momepeanboMy abzami. [Ipore TYyT HE HOTOMKYEMOCS 3 JOCIITHHKOM,
OCKLUIBKH TIPOLIEY PH peatri3anii mpaBa Ha MOBTOPHHUH PO3MILIA CHPABH Y 3BHYANHOMY IOPSIKY
(ToOTO0 TOBTOpHHMI CyZOBHMI po3rmin vy cyal mepmroi iHcranmii) ynmHHmA KITIK Vkpainm He
rependadae, mo € CyTTEBHM HEJOMIKOM MPABOPETYIFOBAHHS Ta 3yMOBIIOE 3HAYHI MPOOICMH Y
TIPaBO3aCTOCY BAHHI.

VY mporeci MOZATBIIOTO AHANI3Y IIBOTO TBEPHKCHHSA BAPTO pO3MOYaTH 3 4. 4 CT. 323
KIIK VYkpaiam, ne BH3HAYCHO, IO «IKIO MACTABH I MOCTAHOBJICHHSA CyAOM YyXBajH
IO CHEUiaNbHE CyAO0BE MPOBA/KCHHS IEPECTANM ICHYBaTH, MONANBINHN CYJOBHH PO3IILA
PO3MOYMHAETECS CIOYATKY 3TLAHO 13 3arajJbHUMH  IPABHJIAMH, TMEPEIOAUCHUMH —IIHM
Komexkcom» [5]. Topsim 3 muM mepeadaveHO MOPSIOK ANCISIIHHOTO OCKAPKCHHS TAKOTO
CyZIOBOTO pimeHHS. Tak, «SIKIIO ameJsIiifHy CKapry MOAAHO OOBHHYBAYCHHM, INOJAO SKOTO
CYZIOM YXBAJICHO BHPOK 3a PE3YyJIbTaTaMH CICHIAIBHOTO CYAOBOTO IIPOBA/DKCHHS, CYZ
MOHOBIIFOE€ CTPOK 32 YMOBH HAJAHHS OOBHHYBAUCHUM IATBEPIKCHHS HASBHOCTI MOBAKHUX
mpuyrH, nepeadadcHux cTartero 138 mporo Komekcy, Ta HAACHIAE aneiAMiiHY CKapry pasoM
3 MaTepiasaMu KPUMIHATPHOTO MPOBAKCHHS 0 CyAy alCILIMIHHOI IHCTAHIN 3 TOTPHMAHHIM
mpaBwi, nepexdadcHux crarTero 399 mporo Komekcy» [5]. TakuM 4UmHOM, OOBHHYBAUCHHH
MOXKE B3ATH Y4acCTh B aNCICINIHHOMY PO3IJLIL, MPOTE 3HOBY K TAKH MEXI IEPErIBiAy CyAOM
aneJEIiHHOI IHCTAHIIT CynoBOTO pimeHHS Bu3HAYAr0TheA CT. 404 KIIK Vipainu i, BiAmoBixHO, €
BY>KYIHMH 32, BJIaCHE, MCKi CYIOBOTO PO3TILAAY B CYAL MCPIIOi iHCTAHIIII.

Takok y HayKOBill JiTeparypi 3By4aTh TyMKH, MO0 «CIPHHM € 3aTajioM MHTAHHA HATAHHA
3aKOHOMABICM CIIAYOMY CyIAi MpaBa NMPHIIMATH PIIICHHSA NMPO TPOBSACHHS CICIiaIbHOTO
JIOCYOBOTO PO3CTIIYBAHHA, IO HE Y3TOHKYETHCA 3 HOTO (DYHKIIOHATEHUM MPH3HAYCHHIMY [9,
¢. 172]. Tak, JI. 1. Ymanosa 3a3Ha4ae, MO «CTITIHHA CYAAS AA€ 3r0AY HA THMYACOBE OOMCKCHHS
KOHCTHTYIIIHHUX IpaB 0coOM HAa CBOOOAY i 0COOUCTY HEAOTOPKAHHICTD, HEAOTOPKAHHICTD KHTIA
YH {HIIOTO BOJOAIHHSA OCOOHM, TAEMHHIFO JIMCTYBAHHS, TEIC()OHHUX PO3MOB, TelerpadHoi uu
1HIIOi KOopecToHACHIII TomO. [IpHITHATTS PIMEHHS PO 3MIHCHEHHS CENIaabHOTO TOCYA0BOTO
PO3cIiayBaHHA HE epeadadae 0OMSKCHHA KOHCTHTY LiHHUX MPaB i CBOO0 010, TAke 0OMCIKCHHS
3’ ABIIAETHCS Mi3HIMIC, KO IMi,T Yac MPOBSACHHA PO3CIIIAYBAHHA 3a YXBAJIOK CITTIOTO CyAi (3a
ITOCTAHOBOO IIPOKYPOPA) 3aCTOCOBYFOTHCS 3aX0IH 3a0€3MEUCHHS KPHMIHAIBHOTO ITPOBATKCHHS,
Coimdi (posnryKOBi) Ta HEMACHI iyl (po3mykosi) aid» [10, ¢. 63].

BBakaemo, mo me TBEPMKCHHS HE 30BCIM BiANOBimae monoskeHHsM mpaktukm €CIL,
OCKUTBKH PSKHM  CIICHIATBHOTO JOCYAOBOTO  PO3CTIAYBAHHA Tepeadadae  3HiHCHCHHS
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MPOBAKCHHA 0€3 YUACTI MA03PIOBAHOTO, IO TATHE 32 COOOK OOMSKCHHS (X0Ua H Y 3B 3Ky 3
HCTATHBHOK) MPOTHIIEH0 3 OOKY OCTAHHBOTO) HOTO MPOLCCYATbHIX MPAB, CBOOOX TAa TapaHTI.
KpiM Toro, 3Bakarouu, mo B OyIb-IKOMY pasi MOPS 3 BUKOHAHHAM 3aBIAHb KPHUMIHAIBHOTO
MPOBAIKCHHS OPTaHH JOCYIOBOTO PO3CTIAYBAHHA TA NMPOKYPAaTypH HParHyTh, MOKIUBO, B
KOPOTKI TCPMiHH MCPCIATH OOBHHYBATBHHII aKT A0 CYAY, TO BiIIAHHA TPaBa HAZABATH TO3BLI
HA CIeUiaTbHE JOCYIOBE PO3CIiMYBAaHHA OPraHaM MPOKYPaTypH (Tak camo, SIK 1 PO3MUPEHHS
TMOBHOBAKCHb MPOKYPATYPH Y I[BOMY MHTAHHI IHIDHM YHHOM) MOJKC CTBOPHTH JOAATKOBI
MOKJTHBOCTI 1A CITyKOOBHX 3JI0BKHBAHB TA HCBUIIPABAAHOTO OOMCKCHHSA TPAB I I03PIOBAHOTO.

BucnoBkn Ta nmpomnosumii. [lincyMOByIOUM HaBeJCHI BHIIC MOJOKCHHS, BAPTO 3BCPHYTH
yBary Ha morpeOy omrumizamii Ta cmcremarmzamii crpykrypu KIIK VYkpaiam B wacTwHi
MPABIIIBHOTO 3aCTOCYBAHHS HOPM IIPO CIEHIaNbHE AOCYIOBE PO3CTIIYBAaHHSA Ta CICHIaTbHE
CYZIOBE ITPOBAI)KCHHS, B TOMY UHCJIi 3BEPHYBIIH YBary HA TaKl ITOJIOKCHHS.

BBaxxaemo, mo, BpaxoByroum Brpary 4MHHOCTI myHKTOM 20-1 posaimy XI KIIK Vkpainn
Ta YMHHY CT. 5 3akoHy Ykpainu Bix 12 cepmus 2014 p. «[Ipo 3milicHEHHS HpaBoOCyaAs Ta
KPUMIHATBHOTO TIPOBA/UKCHHSA Yy 3B’S3KY 3 IPOBEACHHSAM AHTHTCPOPHCTHYHOI OIepamii»
Ta 3 METOK 3a0C3NEUCHHS HEBIABOPOTHOCTI KPHMIHAIBHOI BIANOBIZATBHOCTI 32 YMOBH
BYMHCHHS KPHMIHAIGHOTO MNPABOMOPYIICHHSI OCO0O0I0, KA IIEPEXOBYETHCA HA THMYACOBO
HEMIAKOHTPOJIBHUX TCPUTOPISIX YKPAiHH, YXUJLTIOUUCH BiT OPTaHiB JOCYAOBOTO PO3CIILTYBAHHSL,
MPOKYPaTypu Ta CyAy, MOKIMBO 3aCTOCOBYBATH 3aIPOIIOHOBAHUI y MPOEKTI 3aKOHY IIPO
BHCCCHHS 3MiH 10 KpHMiHATBHOTO MPOUCCYANBHOTO KOACKCY YKpaiHH MO0 BIOCKOHAJICHHSA
OKpEMHX IIOJIOOKEHb V 3B SI3KY 13 3IMCHEHHSIM CHEUIAaJbHOTO JOCYAOBOTO PO3CIiTyBaHHI
Ne 2164 migxia, KOJNH MiACTABOK I CICIHANTPHOTO MPOBAKCHHSA B OKPSMHX BHIIATKAX
MOJKE CTaTH OTOJIOLICHHA OCOOW B perioHaibHUiM pos3myk. [Ipore HEOOXITHO mepeaOavuTH,
IO 02ONIOUIEHHS & DeSiOHANbHUL (OepHCAgHUL]) PO3ULYK € NiOCmagoro (ceped IHUUX) O
cneyianvHo2o 00cy008020 PO3CNIOVEAHHA JuuLte OO0 0COOU, KA Nepexogyemvea 6 YKpaii Ha
mepumopii npogeden s anmumepopucmuynol onepayii yu onepayii O6 €OHanux CUll, A MAKONC
Ha mepumopii anexcoganoi AP Kpum.

Takok MATPUMYEMO TO3HIII0 MPO MOTPEOY BH3HAYUTH MEXAHI3M IOBTOPHOTO CYAOBOTO
po3TIAY V 3BHYAHHOMY TOPAAKY 32 YMOBH 3 SBICHHS OOBHHYBAUCHOTO Y MPOBAKCHHI in
absentia micIA MOCTAHOBICHHS BHPOKY, MOYKIIHBO, 3a aHAIOTIer0 3 4. 4 ¢T. 323 KIIK Vkpainu ta
HA MIJCTaBi BIAMOBITHOTO OOIPYHTOBAHOTO KIOMOTAHHSA OOBHHYBaueHOTO. [Ipm mpoMmy Takuid
MPOLIECYATbHUH TOPSIIOK Mae OyTH BIAMIHHHM BiJ MPOLEAYPH ANCILIIHHOTO OCKAPKEHHS
CYZIOBUX PIIICHb, IIOCTAHOBJICHHX 32 PE3YJIbTaTaMH CIICIIaTbHOTO CYA0BOTO PO3IIILIAY, OCKIIBKH
MaTHME BiIMIHHY TPABOBY MPHPOY.
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L. Omelchuk. The problematic provisions of the institute of the special criminal
proceeding in Ukraine

The article deals with a number of controversial issues of legal regulation and maintenance
of the institute of special criminal proceeding. Special attention was paid to the grounds
Jor the special pre-trial investigation and special judicial process, in particular, regarding
the announcement of the suspect/accused. The Draft Law «On Amendments to the Criminal
Procedure Code of Ukraine on the Improvement of Certain Provisions in connection with the
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Special Pre-trial Investigationy No. 2164, which proposes to base a special pre-trial investigation
on the manhunt, is considered. Attention is drawn to the fact that a regional (state) search may
be admissible (among others) for a special pre-trial investigation only against a person hiding
in Ukraine in the territory of an anti-terrorist operation or an operation, initiated by the Joint
Jorces.

The need to provide for a retrial in the court of first instance has been proved, considered that
the defendant is brought to trial in absentia after the sentencing, possibly by analogy, of Part 4
of Art. 323 of the Criminal Procedure Code of Ukraine, and on the basis of a duly substantiated
request by the accused, which would ensure compliance with EU convention standards. It is
noted that such a procedure should be procedurally different from the procedure of appeal
against court decisions made following the results of a special court hearing. Emphasis is placed
on the contention that granting the right to grant special pre-trial investigations to prosecuting
authorities (as well as extending the authority of the prosecutor s office in this matter otherwise)
may be an additional risk factor for malpractice and an unjustified restriction of the suspect’s
rights since conflicting interests in criminal proceedings.

Key words: special pre-trial investigation, special judicial process, manhunt, appeal
proceeding, retrial in the first instance court.
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