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HUMAN RIGHTS AS THE OBJECT
OF COMPARATIVE-HISTORICAL LEGAL
RESEARCHES IN THE WORKS OF M. D. IVANYSHEV

The article investigates the substantive nature of our historical comparison of human rights in
different nations by M.D. Ivanishev. It was found that the idea of the individual in the works of the
scientist is closely intertwined with contrasting historical comparison of supranational law of Slavic
and German ethnic communities with cultural characteristics of nations. Found that the development
of human rights seemed to him as a definite, slow and gradual evolutionary process. It was found
that M.D. Ivanishev investigated the differences of some institutions of Private Scandinavian and
Bohemian law in the pre-Christian period. Comparing the legal customs of those nations, he found
that the legal status of the individual provisions of the Bohemian law had more advanced features
than the norms of the Scandinavian law.
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scientific works of M.D. Ivanyshev.

Problem statement. The comparative histo-
ry of law is one of the promising areas of mod-
ern domestic jurisprudence. With the develop-
ment of post-non-classical science the formation
of a polylogue of cultures, civilizations, region-
al and continental supranational formations,
the intensification of globalization there is a need
for a brand new solution by Ukrainian comparativ-
ists of a number of important scientific problems
related to the dialectical evolution of objects of his-
torical and legal realities.

An important factor of the realization in
the modern period of the original idea of justice,
both at the international and national levels, is
the pluralistic attitude to the content of the rights
and freedoms of a man and citizen, the recogni-
tion of them as inherent essence of human exis-
tence, their compliance, assurance and protection.
The idea of the existence of the human rights was
justified in the countries of Ancient East, ancient
cities-states of Greece, Ancient Rome, in the Mid-
dle Ages. New theories that proved the equality
of people and their other rights started to appear
later, in the XVII — XVIII centuries; these theories
have found their reflection in the well-known Dec-
laration of Independence of the United States,
the Declaration of the Rights of the Man and Citi-
zen in France, etc.

© Kudin S. V., 2018

After the Second World War the rights of a man
and citizen, the mechanisms of their protection
were fixed in the national basic laws, as well as in
international legal instruments. At the same time
the legal science has identified a group of human
and civil rights, has formed a conception of gener-
ations of human rights and so on.

It should be noted, that a significant contribu-
tion to the formation of the ideas of human rights,
the development of various theories, that explained
the rights and freedoms of a man and citizen,
were made by domestic scientists. In particular,
the study of human rights in comparative-histori-
cal aspect was carried out by a famous scientist,
a representative of the national historical school
of law, Professor of the University of St. Volodymyr
M.D. Ivanishev.

The task of this work is to find out the nature
of the conducted by M.D. lvanishev compara-
tive-historical studies of the development of hu-
man rights.

Analysis of the research and publication.
Historical and comparative legal studies that were
conducted by the abovementioned scientist have
been the subject of study by not only pre-revolu-
tionary and Soviet, but also by modern scholars.
Creative and social activity by M.D. Ivanyshev
was studied in the writings of A.F. Kistyakovsky,
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A.A. Kotlyarevsky, M.P. Zagoskin, M.F. Vlady-
myrsky-Budanov, M.O. Maksymeyko, A.A. Ma-
linowski, A.F. Skakun, |I.B. Usenko, V.I. Andreyt-
sev, V.A. Korotky, T.I. Bondaruk, 1.S. Gritsenko,
S.I. Myhalchenko, O.D. Tikhomirov, M.A. Damirli,
O.N. Lysenko, O.O. Kresin and other scientists. In
particular, as I.B. Usenko and T.l. Bondaruk not-
ed, creativity and scientific ideas of the scientist
preceded the emergence of the concept of west-
ern law [1, p. 16; 2, p. 21-22]. According to the re-
searchers, M.D. Ivanishev was a prominent repre-
sentative of the historical school of law, belonged
to the supporters of the «community» theory
of the origin of the state of ancient Slavs. Howev-
er, there is the need for a more detailed coverage
of the views expressed by M.D. lvanishev in his
comparative-historical writings of views on the de-
velopment of human rights.

Purpose of article. The purpose of this work is
to fill the gaps in the field of research of an informa-
tive nature conducted by M.D. lvanishev of histor-
ical comparison of the human rights development
in different nations.

Presentation of the main material. It should be
noted that the research of human rights by the sci-
entist should be viewed through the prism of not
only comparative-historical methodology, but also
through the supported by him ideas of the histor-
ical school of law, and in the context of scientist’s
grounding of the idea of unity of various Slavic peo-
ples’ legal institutions. Thus, in a number of works
he holds the idea of the historical school of law,
applies the terminology of this school, “...the pri-
vate right emerged from the family life, and so has
the spirit of the people with its character differenc-
es”; “...the legislation has evolved from a long es-
tablished custom, a purely Slavic roots...” [3, p. 88,
106]; “The strength and unity of the national spirit
is especially reflected here...”; “...we can portray
faith in its original form as it emerged from the very
lives of the people...” [4, p. 2, 3], etc.

However, according to A.F. Kistyakivsky,
V.I. Andreytsev, V.A. Korotky, M.D. Ivanishev has
everywhere “... the view that the more advanced
principles dominated among Slavs”, “lvanishev
actually borrowed the method and terminology
of the German historical school of law, but applied
them to Slavic laws” [5, p. 13; 6, p. 103]. It should
be emphasized, that M.D. lvanishev was look-
ing for the difference between the laws of Slav-
ic and Germanic peoples as well as was trying
to prove the kinship between legal institutions
of the Slavic peoples. This is most clearly manifest-
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ed in his work “On the charge for murder in ancient
Rus and ancient Slavic legislation compared with
the Germanic faith”. Thus, M.D. lvanishev notes
that the aim of study of Bohemian, Moravian, Ma-
zowietskiy, Polish, Lithuanian, Serbian, Russian
peoples’ legislation is the identification of “purely
Slavic origins”, their separation from the German
and Roman ones. He emphasizes that, “Between
the old Slavic domestic legislation there is a close
connection arising from consanguinity between
Slavic peoples ...” [4, p. 33, 111-112]. It is nec-
essary to support the opinion of some scientists
that M.D. Ivanishev should be considered the rep-
resentative of the national school of Slavic law
[7,p. 22; 8, p. 25; 9, p. 91; 10, p. 192].

It should be noted that in the study of Slavic
legislation, M.D. Ivanishev used a number of meth-
ods, the leading among them is the compar-
ative-historical method. In the said work “On
the charge for murder in ancient Rus and ancient
Slavic legislation compared to the Germanic faith”,
he explains that to identify the distinctive features
of legal phenomena between people of different
origin, firstly some common traits among the kin-
dred peoples should be identified. That is why he
compared German law of different times, trying
to find similarities in them, and they were expect-
ed to constitute the nature of the German Faith
[4, p. 2]. Acting by analogy, M.D. Ivanishev was
trying to find a common payment per head of Slav-
ic peoples including through exploration of the old
Russian criminal law. This methodological stance
of M.D. Ivanishev was evident in another work —
“Discourse on the idea of the individual in the old
Bohemian and Scandinavian law”, in which he sin-
gled out for comparison, in his opinion, the best
representatives of the German and Slavonic
laws — Scandinavian law and Bohemian law. Thus,
at the first stage the scientist was trying to identi-
fy the characteristic features of legal phenomena
of each of the ethnically joint peoples.

The second, and in fact the leading stage
of the application of historical-comparative meth-
od is comparison of the indicated features with
the purpose of allocation of the distinguishing fea-
tures of legal phenomena. The scientist has found
some differences in the regard to charge for mur-
der of German and Slavic laws [4, p. 111-112].
These differences constituted purely ethnic pe-
culiarities of the charge for murder of German
and Slavic peoples.

However, an important aspect of the application
by the scientist of historical-comparative method is
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not only identification and contrasting of the signs
of legal phenomena of different ethno-cultural Eu-
ropean peoples. As M.D. lvanishev noted himself,
comparison of Slavonic legislation is necessary
for “explanation of the ancient Russian law...”
[4, p. 112]. So, historical-comparative method, ac-
cording to the scientist, should serve to a deeper
exploration of national law.

Analysis of scientific views of M.D. lvanishev is
not accidental: it allows to find out the peculiari-
ties of his attitude to the development of human
rights of different nations. He was one of the firstin
the national historical and legal scholarship, who
expressed the opinion, “the idea of the individual
is the main idea of the law <...> anybody, any man
by his innate intelligence, is an individual, and as
a consequence by his nature must have a range
of determined rights, both in relation to the state,
and in relation to other citizens...” [3, p. 85]. How-
ever, he emphasizes that such an idea has exist-
ed in the history of mankind for a certain time, it
passed the period of formation and development.

The scientist said that this process was being
determined in different historical periods by different
reasons. Thus, in the ancient city-states of Greece
such reasons were the following: religion, state will;
in Rome — the internal struggle of states; in some
nations of Europe in the pre-Christian period —
the consciousness of people that depended on their
customs [3, p. 86—-87]. However, the idea of the in-
dividual according to M.D. Ivanishev has a diverse
and holistic character depending on the territorial im-
plementation of this idea. In particular, in the Ancient
East States the priority of the state over the individ-
ual, religious basis of the legislation predetermined
the metaphysical state of the idea of the individual.
In contrast, in the ancient Greece the idea of the in-
dividual was the basic principle of legislation, so it
had all the grounds for further development, espe-
cially in the times of the Ancient Rome [3, p. 86].

It is interesting, that on the agenda M.D. Ivani-
shev puts the issue of peculiarities of understand-
ing of the human rights of the Pagan Nations, he
notes, that despite the coarse beliefs they quite
early learned the notion of human rights. The solu-
tion of the problem of the degree of development
of the idea of the individual of the European peoples
before the final formation of a state and the introduc-
tion of Christianity, the scientist links with the ideas
of the historical school of law. That is, practices
arising from the inner life of every nation, contained
ideas about human rights and were the rule for
the external behavior of the people [3, p. 87].

It was a common platform, on which the devel-
opment of the idea of the individual in each Eu-
ropean nation was based. However, there were
differences the interpretation in the “collective con-
sciousness” of every nation of the content of hu-
man rights and depended, in the opinion of the sci-
entist, on the peculiarities of the national character.
In order to identify fundamental differences in
the understanding of the “idea of the individual” by
these nations, M.D. lvanishev chooses to compare
Germanic (Scandinavian) and Slavonic (Bohemi-
an) laws. The scientist is absolutely sure that with-
in a supranational community, each part — peo-
ple — has legal institutions and norms similar to
those ones of the other ethnically related peoples.
That is why he considers sufficient to compare le-
gal institutions of two nations with different origins.
His choice of Scandinavians and Bohemians was
due, mainly, to preservation by them of the pagan
nature of life for a long time and to the reflection
of legal norms in symbolic-poetic form. The object
of study becomes private law, since according to
the scientist it originated from family life, and there-
fore embodies the spirit of all the people that
have different characteristics the best [3, p. 88].
M.D. Ivanishev examines the relationship between
spouses, between parents and children, between
the free people and the slaves belonging them.

As it can be seen from the analysis of the above-
mentioned work, the position of womeninthe norms
of the Bohemian law was better than in the norms
of the Scandinavian one. The scientist highlights
such advantages, as the presence of female dow-
ry (that is, moving to the house of her husband
she had her own property); the distributed and re-
corded rights of the husband and his wife; the wife

“...could save her husband, pursued by a blood
family revenge”; death penalty was provided for
the rape of a woman. In addition, women were
granted the right to occupy the throne [3, p. 90-93].
But the Scandinavian’s wife was considered to
be a bought thing, marriage was seen as a civ-
il contract, there were concubinage relationships,
the wife had to implement all requirements
of the husband unconditionally, for the abuse
of a woman the convicted person had only to pay
a fine [3, p. 93].

Similarly, M.D. Ivanishev emphasizes freer state
of children in the family under the Bohemian law. He
notes that, “Scandinavian law gives father too broad
authority over the children, while the Bohemian law
limits the power of the father too much and extends
the rights of children beyond the proper limits”
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[3, p. 97]. Also he considers to be the advantage
of Bohemian law the determination of the rights
and responsibilities of children and parents; under
the Scandinavian law the independence of children
disappears under the father’s authority, who could
sell the baby or kill him [3, p. 95-97].

The conclusion by M.D. lvanishev concerning
the state of slaves in the norms of the Scandinavian
and Bohemian laws is interesting enough. The sci-
entist recognizes that, in general, “the Slave was
the property of the owner, and therefore obeyed to
the tyranny of his master unlimitedly, with his body
and soul” [3, p. 98]. However, he notes the sub-
stantial differences in the position of a servant in
the abovementioned nations of Europe and the po-
sition of the non-free in the ancient world. These,
in particular, are: the right to enter into marriage;
a certain part of the payment for the offense, suf-
fered by the slave, belonged to him personally
(thus, he was recognized as the subject); the slave
had the right to property. As V.I. Andreytsev
and V.A. Korotky noted, “...the task of the author
was not showing the differences between the two
systems of law, but the demonstration of readi-
ness of the nations of Europe for the perception
of the Christian idea of the superiority of the Eu-
ropean pagan law in comparison with the East
and even the antique ones’[6, p. 109-110].

Conclusions and proposals. Thus, from
the above we can make the following conclusions:

1. The research by the scientist of human
rights should be viewed through the prism of not
only comparative-historical methodology, but also
through the supported by him ideas of the histor-
ical school of law, and in the context of scientist’s
grounding of the idea of unity of various Slavic
peoples legal institutions. The idea of personality
in the scientist’s works was closely intertwined with
the conducted by him contrasting historical com-
parison of supranational law of Slavic and German
ethnic communities taking into account the cultural
characteristics of nations.

2. Development of Human Rights is under-
stood by him as a kind of evolutionary process, but
only within the Europe: in legislations of the States
of the Ancient East the idea of the individual did not
receive its implementation. The idea of the individ-
ual was evolving slowly in historical-comparative
studies by M.D. lvanishev, several stages of devel-
opment can be distinguished: the period of Ancient
Greece and Rome (its formation was due to the in-
fluence of religion, political will, the internal struggle
of states, the idea of the personality is the basic prin-
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ciple of legislation); post-Antique pre-Christian peri-
od (the nations, where the paganism and customs
are dominant, are highlighted) — there is the devel-
opment of the concept of human rights, the quality
content of which is different for different nations due
to the peculiarities of their customs; Christian period.
3. In the study of the development of human
rights M.D. Ivanishev focused on differences
in the institutions of private law of the German
(Scandinavians) and Slavonic (Bohemian) na-
tions in pre-Christian period. The scientist singled
out the characteristic features of the legal sta-
tus of women and children in the family and so-
ciety, the slave in the norms of the Scandinavian
and the Bohemian laws. On the basis of compari-
son of the legal customs of these nations he deter-
mined that the legal status of persons in the norms
of the Bohemian law had more advanced features
than in the standards of the Scandinavian law.
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Kyain C. B. lNpaBa noagnHU siKk 06’€KT NOPIBHANBbHO-ICTOPUYHMUX NPAaBOBUX JOCNIAXEeHb
y npausax M. [. IBaHuweBa

Y cmammi docnifxyembcs 3micmosHul xapakmep nposedeHozo M.[. lsaruwesum icmopuy-
HO20 MOpISHSIHHA pPo38UMKY npas ModuHU y pisHux Hapodis. 3’acosaHo, wo idess ocobucmocmi y
npaysix y4eHoe0 miCHO fnepennimanach 3 KOHmMpacmH{umM iCmMOopUYHUM MOPIGHSHHAM fpaea HadHa-
UiOHanbHUX CII08’SIHChKUX Ma HIMEeUbKUX eMHOCHINIbHOM 3 ypaxyeaHHSAM KyribmypHUX er1acmueoc-
medl Hapodis. BcmaHosneHo, W0 po3sumok npas moOuHU ySensascst HUM SIK nesHUl nosineHuUl ma
noemanHul esomoyitiHull npoyec. 3’acosaro, wio M.L. Isanuwes docnidxysas saidMiHHOCMI OesKuUX
iHCmumymie npusamHo020 CkaHOUHasCbko20 ma 602eMCbKO20 npasa y SoXpucmusHCbKuUl nepiod.
Ha nidcmasi nopisHsAHHS npasosux 3sudais yux Hapodis siH sU3Ha4us, W0 npasosull cmamyc ocobu
3a Hopmamu 6o2eMCcbK020 npaesa mae binbLl NPo2PECUsHI PUCU, HIX 3a HOpMaMU CKaHOUHa8ChbK020
npasa.

KnrouoBi crioBa: ripasa /1100UHU, NTOPi8HANIbHO-ICMOPUYHi BOCTIOXEHHS, ICMOopUYHa WKoa npa-
8a, C/108 sIHCbKe fpaso, Haykosa meopyicmps M.L. leaHuuiesa.

KyauH C. B. NpaBa yenoBeKka Kak 06 beKT CPaBHUTENbHO-UCTOPUUECKUX NPABOBbIX Uccne-
aoBaHui B Tpyaax H. . iBaHuweBa

B cmambe uccnedyemcs codepxxamenbHbeill xapakmep nposedeHHoz2o0 H.[. WeaHuuwiesbim
UCmMOopUYECKO20 CPpagHeHUs pa3sumusi npaes 4YesrogeKka y pasHbix Hapodos. BbiSCHeHO, 4mo udes
nuyHocmu & mpydax y4eHo20 MEeCHO fnepennemanach ¢ KOHMpPacmHbiM UCMOPUYECKUM CpasHe-
HUem npasa HaOHaUUOHasIbHbIX C/IABSHCKUX U HEMEUKUX 3MmHocoobuwecms ¢ y4emom Kyrnbmyp-
HbIX ceolicme Hapodos. YcmaHo8neHo, 4Ymo pa3sumue rnpas Jyesoseka npedcmaesisisiiocb eMy Kak
onpedenerHbill MeONEHHbIU U No3ManHbil 380MMOULOHHbIU npoyecc. BeiscHeHo, ymo H.[. VNeaHu-
wee uccnedosan omnu4usi HEKOMOoPbIX UHCMUMYyMOoe npusamHo20 CkaHOUHagCcKko20 U 602eMCcK020
npasa & doxpucmuaHckull nepuod. Ha OCHOsaHuiU CpasHEeHUSs npasosbiX 0bbidaes amux Hapodos
OH onpedenurn, 4mo npasosoli cmamyc IU4HOCMU 3a HopMmamu 602eMCKo20 npasa umen bonee
npo2peccusHble Yepmbl, HEXeru 3a HopMamMu CKkaHOUHaB8CKo20 fnpasa.

KnioueBble cnoBa: npasa Yesoeeka, cpasHUmMebHo-ucmopudyeckue uccnedosaHusi, ucmopu-
Yyeckas WKosa npasa, criassiHCKoe npaeso, Hay4Hoe meopyecmeo H.L. MeaHulwesa.
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