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DEVELOPMENT PROCEDURAL THEORY
OF FINANCIAL LAW

Proceduralfinancial and legal theory, first ofall, is associated with the development ofthe
corresponding categorical apparatus. The theoretical sources regarding the concepts of «the
process» and «the procedure» are analyzed in the article, as well as among scientists there
is no consensus about these terms. The content of the concept «the legal process» and «the
legal procedure» is quite close, almost synonymous, moreover, that this proximity explains
common root in the Latin word correspondence. In the static sense, it is established in the
legal order or practice, the order of carrying out of certain actions. The activity would even
be disorganized and chaotic without this, and it was impossible to organize social relations.
In the dynamic sense, aprocess or procedure can be considered as apractical implementation
o fthe established order by issuing legal acts, making decisions and taking certain actionsfor
their implementation.

The establishment offinancial andprocedural legal theory, first ofall, is connected with the
development o f appropriate categorical apparatus, which is represented as a network ofbasic
notions ofscientific thinking and so it ensures its unity, integrity and constant reproduction. In
our opinion, a broad understanding o fthe process shouldfacilitate a deeper scientific study and
comprehension ofthis category. Many researchers attribute the concept oflegal process to such
legal categories as action, activity and equate it with categories that characterize theform, the
formal side ofthe legal status, actions, etc. As thefinancial activity ofthe state government and
local self-government bodies generally hasprocedural order, it requires legal regulation not less
than, for example, judicial activity. Taking into account the scholars "research, it is suggested
that the proceduralform is inherent in anyfinancial activity, and the widespread opinion that
only legalproceedings can be carried out in a specialproceduralform is insufficiently reasoned.
The meaning of any activity is disclosed through a set of consistent actions carried out by its
subjects.

In our opinion, in order to determine the objective limits ofthefinancial and legal process,
itis necessary to proceedfrom the main directions andfunctions offinancial activity o fthe state
and local self-government bodies which should be expedient, oriented on the implementation of
legitimate state andpublic interests, carried outin the appropriate proceduralform, which must
conform to the principle oflegality, be rational, free ofemptyformalities.

Keywords: financial and legal process, financial responsibility, process, procedure,
procedural theory o ffinancial law.
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The purpose of the article. Legal science is trying to penetrate deeper into the essence
of law, to study its structure, correlation, interrelation and interdependence of its components
in the light of modern state and law-making processes in Ukraine focused on the practical
implementation of the provisions of the Constitution concerning the creation of democratic,
social, independent, legal state, reflecting the objective process of development of the law,
differentiation and integration of regulatory.

Formulation of the problem. The development and strengthening of the Ukrainian state,
its inclusion into the global integration processes, the adoption of its own way of development
is inseparably linked with the reformation of the financial system, improvement of its legal
regulation and achieving compliance with modern trends of legal development and international
standards.

Analysis of recent research and publications. Scholars in the field of financial law have
to some extent paid attention to issues of procedural theory. Among them it is necessary to
name such as: L. Voronova, O. Dmytryk, I. Krynytsky, V. Kuznechenkova, M. Kucheryavenko,
O. Lukashev, O. Orlyuk, N. Prishva, L. Cavchenko and others.

Presentation of the main research material. The field of financial law, which needs
a strong procedural basis, has been developing very rapidly for the last years. Procedural
development of financial law is of great practical importance as it is a guarantee of realization
of material financial and legal norms, ensuring legality in the process of formation, distribution,
redistribution, using the financial resources of the state government and local self-government
bodies and the effectiveness of financial control. And now widely used notion of process norms
cannotbe considered to have been finally formed, as it has invested quite different content, calling
these norms process, procedural, procedural and processual, organizational and processual,
etc. It should be mentioned that scholars underestimate procedural norms despite the social
significance of them, although they play an important role in providing optimal conditions of
legal regulation, bearing the main burden of the normative way of strengthening the rule of law,
ensuring the rights and freedoms of citizens.

It should be noted that the issue of procedural norms in non-procedural fields of law is one of
the most controversial in legal science. In the financial and legal theory procedural phenomena
have not been recognized yet as a certain system of interconnected elements - norms, relations,
procedural form, process, although they exist and to a certain extent fulfill their functions.
Nowadays there is a situation where practice is ahead of the theory. In our opinion, the procedural
and legal regulation of financial activity of the state government and local self-government
bodies, which should be expedient, focused on the implementation of legitimate state and public
interests, becomes important today. The requirement of the procedural form is that such a form
must comply with the principle of legality. In financial activity, this requirement is crucial, as
aiming to ensure legitimacy, so it must be done within the law, according to law, without the
slightest deviation from the procedural regime.

It should be noted that so far there is no consensus regarding the relationship between the
concepts of process, procedure in researches of lawyers and this has a negative impact. In our
opinion, the notion of a process is more extensive, and a part of a process that has an independent
meaning for any legal relationship is consistent with the understanding of the procedure. This
uncertainty is also influenced by the fact that in its linguistic content the concept of process
and procedure coincide. In terminological literature the procedure is considered as the officially
established or customary order for the implementation, carrying out or registration of something;

Kasianenko L. M. DevelopmentProcedural Theory ofFinancial Law
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any number of actions, the carrying out of something; the order of consideration, discussion,
carrying out of a series of logical measures, actions in any complex case; procedure - (French -
procedure, Latin - procedo - go forward) - established procedure for conducting, consideration
of certain cases; officially established or customary order, procedure for the implementation
or registration of certain cases; any number of actions, carrying out of something; officially
established or customary order for the implementation, carrying out or registration of something.

The content of the concept «the legal process» and «the legal procedure» is quite close,
almost synonymous, moreover, that this proximity explains common root in the Latin word
correspondence. Inouropinion and etymological and legal side of these words canbe considered
both in a static and dynamic sense. In the static sense, it is established in the legal order or
practice, the order of carrying out of certain actions. The activity would even be disorganized and
chaotic without this, and it was impossible to organize social relations. In the dynamic sense, a
process or procedure can be considered as a practical implementation of the established order by
issuing legal acts, making decisions and taking certain actions for their implementation.

In our opinion, there are no grounds for limiting the use of the term “the procedure” for
judicial proceedings, except so far legislated terminology that does not always correspond to
objective truth, as evidenced by numerous amendments to the legislation. Scholars consider the
procedure as a prescription as to what actions to take in a particular situation, specific actions,
part of the operation that must be performed or taken to achieve this goal. The process has a
higher level of orderliness and guarantee in achieving the goal. Thus the main difference between
the procedure and the process is the level of orderliness of the activity.

In our opinion, not every procedure, regulated by the law, can be recognized as a process.
Undoubtedly, such legal phenomena have much in common. Firstly, they are strictly regulated
by law, secondly, it is legally significant action, and thirdly, such actions are carried out in strict
sequence, i.e., a certain condition is the subject to certain stages. Thus legally significant actions,
carried out in a certain sequence determined by the legislator, can be called a process. Analyzing
all these definitions, we can conclude that the phenomenon of process and procedure are closely
interrelated, comparable, but not identical. The process is implemented through specific legal
procedures. There is no doubt understanding the procedure as an order. It creates a system
of complex procedural rules, through which legislative, civil, administrative processes are
exercised. The process of financial activity is formed more difficult, which is characterized by
considerable extent, dynamism, transience. Those are tax, budget, control, currency processes.
And that’s why the procedure is of great importance in these processes.

In the field of legal science, the concept of broad understanding of the legal process as an
integrated system of legal activity forms of the authorized state bodies, officials, and also other
subjects of law, interested in solving various legal cases, is intensively developed. The reason
is that any law enforcement as well as law-making activity that is carried out within a certain
procedure makes sense of process. The essence of «the broad concept» of the legal process is
that it is not limited only to the regulation of compulsion and the consideration of criminal and
civil-law disputes. In the system of substantive fields of law, there are procedural norms and
institutions, in addition to criminal and civil proceedings, on the basis of which activities are
carried out on the application of substantive law rules of other fields of law.

It should be noted that the search for the ways of establishing legality of law and order
suggests that the whole financial activity is interrelated in order to meet the different needs of
society. It must be performed by the rules, established in advance, in order to strictly following

Rosianenko L. M. Development Procedural Theory ofFinancial Law



96 ISSN 2617-4154 IpTUCBLKWIA OPUANYHWIA YaCcoNKC: HayKoBUIA XXypHan. 2021. Bun. 3 (7)

of the procedures. The use of procedural forms in financial activity of the state should ensure
the correct application of legal norms. The content of the procedural form of financial activity
of the state and bodies of local self-government is a set of unified procedural requirements to
the participants in the financial and legal process. These requirements are objectively reflected
in the components of financial and legal process, where the procedural proceedings are the
defining characteristic element in its structure and reflect its subject, the procedural stages are
dynamic characteristic of the process, and the procedural regime permeates the whole matter of
the financial and legal process in general.

In the complex ensuring of the legality and financial discipline in the field of public finance
is achieved through the form of implementation of the protective function of financial law -
legal liability. There are a number of qualities that are common for all kinds of legal liability
and mostly relate to the need for its application. Firstly, legal liability reflects the specifics
of all legal phenomena; secondly, it is always connected with state-power activities, with its
state-powerful will; thirdly, legal liability has two aspects: positive and negative; fourthly, the
offense is the ground for retrospective liability; fifthly, all types of legal liability are carried out
on the basis of normative constructions, which represent the unity of the rules of substantive
and procedural law; legal liability can be characterized as a special responsible state of parties
to legal relations.

Scholars have not formulated a common position on the place of financial responsibility in
the system of legal liability yet. In our opinion, one reason for discussions is the lack of clarity
in the defining notions and categories of the general theory of legal liability and the theory of
liability ofbranch legal sciences, insufficient drawing-up of methodological problems of liability
in financial and legal regulation. We believe that the talk about independence of a certain type of
liability needs to define criteria of this type as an individual as well as the features that will be
the basis for differentiation. We agree that these criteria should include the independence of the
field of law, the specific regulation of social relations, the independence and specificity ofthe law
offense, the distinctive features of liability measures and the special order of their application,
subjects authorized with the right to enforce measures of liability [1, c. 366].

In our opinion, financial responsibility as a kind of legal liability is a consequence and form
of the state reaction on the violation of the prescriptions of financial and legal norms, and is
manifested inthe enforcement in accordance with the legislation and the established procedure of
the prescribed measures of influence. It is also associated with the enforcement of fines towards
the offender of penalties in multiple size in accordance with the amount of damage.

The establishment of financial and procedural legal theory, first of all, is connected with the
development of appropriate categorical apparatus, which is represented as a network of basic
notions of scientific thinking and so it ensures its unity, integrity and constant reproduction. In
our opinion, a broad understanding of the process should facilitate a deeper scientific study and
comprehension of this category. Many researchers attribute the concept of legal process to such
legal categories as action, activity and equate it with categories that characterize the form, the
formal side of the legal status, actions, etc. As the financial activity of the state government and
local self-government bodies generally has procedural order, it requires legal regulation not less
than, for example, judicial activity. Taking into account the scholars’research, it is suggested that
the procedural form is inherent in any financial activity, and the widespread opinion that only
legal proceedings can be carried out in a special procedural form is insufficiently reasoned. The
meaning of any activity is disclosed through a set of consistent actions carried out by its subjects.
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In our opinion, in order to determine the objective limits of the financial and legal process, it
is necessary to proceed from the main directions and functions of financial activity of the state
and local self-government bodies which should be expedient, oriented on the implementation of
legitimate state and public interests, carried out in the appropriate procedural form, which must
conform to the principle of legality, be rational, free of empty formalities.

The peculiarities of the financial and legal process are: the financial activity of the state
and local self-government bodies which is focused on the process of formation, distribution,
redistribution, use of financial resources and its actual content; the financial and legal process
are associated with the material rules of financial law; enforcement of the rules of financial
substantive law is carried out in a certain procedural order, regulated by procedural financial
and legal norms; financial procedural norms are contained in different normative and legal
acts depending on the legal force; the parties to the financial and legal process are the bodies
of different branches of government and local self-government bodies; the financial and legal
process is directed not only to the solution of individual cases, but also to the normative regulation
of the activities of parties that are involved, within the limits of its competence; the procedural
legal norms in this area are characterized by a large variety of types of parties, maintained in their
enforcement, because such parties include, as individual (heads of state government bodies, their
deputies), and collective (The Verkhovna Rada, local councils); the financial and legal process is
characterized by special stages, proceedings, procedural regime; the financial and legal process
is a systematic process.

The content of the financial and legal process is disclosed at certain stages: formation of
financial resources of the state government and local self-government bodies, distribution of
financial resources, use of financial resources. The control process with inherent stages (planning,
preparation, programming, monitoring organization in place, documentary and actual check,
systematization of check materials, drafting of a legal document, etc.) accompanies all previous
stages. Each stage of financial and legal process, reflecting the typical nature of financial and
legal relations is characterized by its specificity.

The financial and legal process is characterized by the fact that its types: budget, tax, control
and currency are focused on the implementation of independent groups of financial and material
norms, which also represent the appropriate legal institutions of financial law. They are complex
depending on the legal nature and include a large number of different proceedings.

Conclusions. Financial responsibility, which includes legal measures of procedural
compulsion, provided by financial legislation is also applied to violators of financial discipline,
in addition to other types of liability. Special attention should be paid to the proceedings of
cases on financial violations, and the enforcement of measures of state compulsion during these
proceedings requires clear procedural regulation. This kind of proceedings is distinguished
among others by a number of specific features: arises only in connection with the committing of
a financial offense; is carried out by the control bodies and bodies ofjustice. There is the practical
implementation of financial sanctions only in this proceeding.

The need for practice in financial and legal regulation, on the one hand, and the level of
the financial law science, on the other hand, predetermines the necessity and the possibility of
developing the procedural part of financial law.
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1. M. KacbsiHeHKO. PO3BMTOK npoLecyanbHoT Teopii (hiHaHCOBOro npaesa

MpouecyanbHa hiHAHCOBO-NpaBoBa Teopis Hacamnepes MoBHA3aHa 3 pPO3po6KOID
BiANOBIAHOrNO0 KaTeropianbHOro anapaTy. Y cTaTTi NpoaHani3oBaHO TeopeTWYHi [>Kepena
OO0 MOHATL «MPOLEec» Ta «npoLledypa», a TakoXK Cepef HAayKOBLiB HEMAE €AMHOT AyMKU
LWOA0 LUMX TEPMiHIiB. 3MICT NOHATL «HOPULMYHMIA NPOLEC» | «OpUANYHA npoueaypa» AoCUTb
6/1M3bKMIA, Maii>Ke CUHOHIMIYHWIA, 40 TOro > came U 6M3bKiCTb MOSICHIOE CMilbHOKOPEHEBI
B NAaTWHCbKOMY CNOBi «KOPECMOHAEHUis». Y CcTaTWYHOMY PO3YMiHHI LEe BCTAHOBMOE B
MpaBoBOMY MOPAAKY UM NPaKTULi NOPAAOK 34IACHEHHA NEBHUX fii. Be3 Uboro AisanbHiCTb Gyna
6 HaBiTb HEOPraHi30BaHOK | Xa0TUYHO, a CycniNbHi BiHOCMHM OpraHi3yBaTyN HEMOXK/NBO. Y
AMHaMiYHOMY po3yMiHHI npouec abo npoueaypy MO>KHa po3rnsafaTu ik npak TUYHy peanisauito
BCTaHOB/NEHOI0 MOPAAKY LUNAXOM BUAAHHSA NPaBOBUX aKTiB, yXBajeHHS pilleHb Ta 34iACHEHHS
MeBHUX Al ana ix peanisauii.

CTaHoBneHHs piHaHCOBO-NpoLecyanbHOT MpaBoBOT Teopil Hacamnepes noshsaHe 3
pO3p0o6KOH BiANOBIAHOINO KaTeropiansHOro anapaTy, KU NPeacTaBNeHWn y BUMNALI MepexKi
OCHOBHMX NMOHATb HAyKOBOrO MUC/NEHHA | Tak 3abe3neyye NOro eAHiCTb, LiNiCHICTb i NOCTilHe
BiATBOPEHHS. Ha Hally AymKy, LIMPOKe PO3yMiHHA npouecy Mae cnpuaTwn 6inbw rnmbokomy
HayKOBOMY BUBYEHHIO Ta@ OCMWUCNEHHIO Liiel kaTeropii. baraTo foCNifAHWKIB BiJHOCATb NOHAT T
HOPMANYHOIO NPOLECY A0 TaKnX NpaBoBMX KaTEropii, AK 4isl, AiANbHICTb, i 0TOTOXKHIOWTb 0ro
3 KaTeropisiMu, L0 XxapakTepu3ylTb qopmy, hopMabHKil 6iK NpaBoBOro cTaTycy, Ail TOLLO.
Ockinbkn ¢hiHaHcOBa AiNbHICTbL OpraHis Aep>KaBHOT BnagW Ta MICLEeBOro caMoBpsifyBaHHS
3arajoMm Mae npouecyanbHuin NopAaLoK, BOHA NOTPebye NpaBoBOro perynioBaHHS He MeHLUe
HDK, Hanpuknag, cyaosa AinbHICTb. BpaxoByloun AOCHIAMKEHHS BYEHWX, BUCNOBMETbLCA
NpuUNyweHHs, wWwo 6yab-aKiii iHaHCOoBI [AiNbHOCTI NpuTamaHHa npouecyanbHa ¢opma,
HeAoCTaTHbO 06IPYHTOBAHOK € NOLUMPEHa AyMKa Npo Te, WO TifAbKU CYLOUYMHCTBO MO>KeE
3[iCHIOBATMCSA B CNeLianbHii npoyecyanbHii popmi. CeHe 6yab-SKOT4isNbHOCTiIPO3KPUBAE T bCS
yepes CyKYnHiCTb NOCAIAOBHUX Aiid, WO 34iNCHIOTbCS iT Cy6 EKTamu.

Ha Hawy aymky, 4N BM3HAYeHHA 06 EKTMBHUX Me>X (PiHAHCOBO-NPaBOBOrO MNpoLecy
HeobXiAHO BMXOAMTMW 3 OCHOBHWX HanmpsAMmiB i (YHKUiA (DiHAHCOBOI AiSNbHOCTI Aep>Kasu
Ta opraHiB MicLUeBOro CamMOBpAfyBaHHA, AKi MalTb OyTW [OUINbHMMM, OpPiEHTOBAHUMM
Ha peanizalit0 3aKOHHMX [Aep>KaBHUX i FPOMafACbKMX iHTepecis, 34iACHEHWX Yy BigNOBIAHINA
npouecyanbHiii hopmi, sKa NOBWHHA BIAMOBIAATW NPUHLMAY 3aKOHHOCTI, 6yTK palioHanbHO,
BiNIbHOO BifJ NOPO>KHiX (hopManbHOCTeid.

KntouyoBi cnoBa: (hiHaHCOBO-NpaBOBWiA Mpouec, (iHaHCcoBa BiAMOBiAaNbHICTb, MNpoLec,
npoueaypa, npolecyanbHa Teopisa hiHaHCOBOro npasa.
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